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dat, tc. Feigned recoveries contiruéd fill to be uled- 
25 a mode of conveyance ; and when they were not to the 
plejudice of any of the perfons proteéted from them by the 
fiatutes of Edward I. they were accounted a good affur- 
ance to a purchafor, and recognifed as fuch by the courts 
of law. During all the reign of Edward TE. and his fuc- 
ceflors, thcre is repeated mention of recoveries, which cari 
be undcrftood in no other hgnt than as modes of convey- 
ance. But thefe, like other conveyances, if defedlive in 
any of their properties and requifites, were liable to be quef- 
tioncd by the parties, or their heirs; which was ufually 
done by falffying the recovery, in fome action, either by 
afife or by precipe. If the perfon fuffering a recovery 
vas tenant in fee, he was fuch a complete owner of the 
effate, that, provided all due forms were obferved, none 
but termors could faliify fuch recovery. But if he was 
tenant in ‘tail, an idea had prevailed, that the iffue poffeffed a 
title paramount the tenant, which would enable him to 
fallify the ecovery. ‘This notion feems to have governed 
for fome time; till at length, in the reigns of Henry iV. ° 
and V. fome doubts began to be entertained, whether a 
recovery futfered by tenant in tail was not good againft 
the iflue; and it had accordingly become the practice for 
tenants in tail, who wanted to get rid of the entail, and 
fell their land, to convey under the fanction of a pretended 
recovery againit them on a precipe quod reddat, &'c. 3 for 
this (faid they) being a folemn judgment, and fuppofed to 
be upon a right tried, the iflue, who could have no better 
title than their anceftor, muft acquiefce in the fame judg 
ment which barred him, Of this opinion was the court 
in the 3d of Henry VI. A writ of right was there 
brought againft the tenant in tail; and upon his making 
defauit, the court fhewed great reludtance in paffing 
judgment, becaufe, faid they, it will bar the iffue *, 
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Aw opinion fo explicit as this, was fufficient to encourage CHAP. X¥t. 
this application of a recovery upon a frecipe. Tt feems En 
delivered by the court as a common point of leaning ; 
it was probably nothing more than was generally admitted, 
and the very object, perhaps, the paities to that fut hadin 
view. However, this continued, like many other prevail- 
ing notions which have not received the fanétion of a judi+ 
cial determination, without any very general effect ; and the 
confequence of a feigned recovery barring an eftate tail, 
was not a fettled and eftablithed point of law; for in 7 
Hen. VI. ? it was faid, if a tenant in tail lofe by fale plea, 
his iffue may have a formedon againft the demandant. But 
notwithftanding what was held refpecting a fale plea, it 
was contended as a thing of courfe, in 37 Hen. VI. that 
a recovery by default in a writ of right might be pleaded 4 in 
bar of the iffue ina formedon*. This was not allowed by 
the counfel on the other fide, who feem, notwithftandings 
to agree, that fuch a recoyery might bar all mefne charges, 
but not the iffue, for they claimed paramount. It does not 
appear what judgment was given; for the caufe was ad- 
journed. This proves, that whatever the practice might 
be, there was, at leaft, a difference of opinion concerning 
this point, in the reign of Henry VI, 

Bur this difference of opinion feems to have been con- 
fined principally to cafes where the tenant fuffered the reco- 
very to be had againft him by a plain and palpable callus 
fion of 1s own, without maintaining his title, as he ought, 
by going to a fair and real trial, Of that complexion are 
all the cafes that have hitherto been mentioned; and an- 
other which might be added from Littleton*. But there 
‘was another method of fuffering a recovery, than by the te- 
nant's default; and that was by the tenant making his de- 
fence, and youching over @+warrantor, whom he might 
procure to make default ; and then, the recovery not being 
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by the covin or collufion of the tenant, who had dane all he 
could in vouching his warrantor, the judgment of recovety 
was complete by all the rules of law. Such recoveries are 
mentioned by Glanville, Bracton, and all the oki writers, 
and were as fair a proceeding as any other adjudged caufe 
could be. Among all the cafes about recovering by de- 
fault, there is no opinion, either one way or the other, on 
a recovery by default of the vouchee; but it fhéuld feem 
from the famous cafe of Ta/tarum, which will be mentioned 
prefently, that no doubt was entertained about the effect of 
fuch a recovery to bar an entail. It feems that it had been 
long the prachce to fuffer recoveries in that way, fpr that 
very purpofe ; ang that the decifion, or rather the opinion, 
then delivered was nothing new. 

‘Tue famous cafe of Taitarum is in 12 Ed. IV.5 and 
has always been cohfidered as clofing this queftion: not 
that the court there directly decided the point; but that 
while they determined in that cafe againff fuch a recovery 
improperly tuffered, they feemed to admit, that a like reco- 
very properly {affered would bar the iffue intail. “The cafe 
was this: In a writ of entry on ftat. 5 Ric. IL. the defen-~ 
dant conveyed to himfelf a title under an entail: the plain- 
tif replied, that one Ta/tarum had before brought a writ 
of entry againft an anceftor of the defendant, returnable 
at fuch a day; that the parties appeared, and Taltarum 
counted againft him of his own poffeffion; that the tenant 
miade defence, and vouched to warranty one King, who 
was ready, and entered into the warranty, and the mife was 
joined on the right ; that Za/tarum imparled, and afters 
wards came into court; and the vouchee came not, but in 
contempt made default; upon which the aemandant had 
final judgment againft the teagnt in tail, and he over againft 
the vouchee ; by force of whith recovery Taltarum enter- 
ed, and infeoffed the plaintiff. In this manner is the reco~ 
very pleaded. The defendant rejoined, that all this might 
be true, but that before the recovery by Za/tarum, the te- 
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nent in tai{hed infeatfed another, who hadre-infeoffed him 
in tail. 

Upon the pleadings the following queftion arofe: 
Whether the defendant who claimed under the firft entail, 
was barred by a recovery fuffered by his anceftor at the 
time he was feifed of a later entail, created fince? This 
was the point before the court. In debating the matter, it 
feemed to be agreed by the whole court, that a recovery 
by default of the vouchee was a bar to the iflue in tail ; and 
it feems as if they refted the reafon of its being a bar in- 
tirely upon the recovery in value againft the vouchee. Fur- 
ther, it was faid by one of the judges, that an entail cannot 
be deftroyed by a recovery in value, unlefs that which is re- 
covered go in the place of the other; and that cannot be, 
unlefs the recovery in value be againtt the donor ; in which 
cafe it was a fettled point, if 74. give land to B. in tatl, 
and he recover in value againft 4 that the iflue of B. thalt 
have a formedon of the land fo recovered Confiftently 
with this, as the recompence goes to that iffue only who 
"Jofes the eftate, the defendant in the cafe in queftion, who 
claimed under an entail of which the tenant was not ferfed 
at the time of the recovery, could be intithd ta no recom- 
pence in value, and therefore would not be barred by the 
recovery. 

“Tuus did the court, in debating the effect of a bar by a 
recovery, confine itfelf to the ftricteft technical reafoning. 
Upon the principle which had been admitted in O@avian 
Lumbard’s cafe, and recognifed in fome others, both in 
the reign of Edward IH. and fince, they confidered a re- 
compence to the iffue as a {efficient reafon for depriving 
him of his eftate; and a reeompence in value to the reco- 
verée being part of the judgmentin a recovery on a pracipe, 
this proceeding was, in its very frame, happily adapted to 
the purpofe. A recovery feems to have forced itfelf upon 
the courts, who recognifed its effets no further than they 
were obliged by the legal circumftances attending it. 
Their-decifion in this cafe was intirgly conformable to the 
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exact requifite of the proceeding; for. they expected, ag 
was before cbferved, that the vouchee fhould be the donor, 
who had actually engaged to warrant uppn the original gift 
of the land‘, 

Suc were the grounds upon which a recovery was 
explained and fupported, when it was fuppoied, or at leaft 
pretended, to be a real proceeding. In after-times, when 
it was confidered merely as a fiction for the purpofe of 
barring eftates tail, the fame language was adhered to, as 
the beft way of reconciling it to reafon and to law. But 
without recourfe to thefe technical arguments, the applica- 
tion of a recovery to the purpofe of barring entails, may 
be defended on other grounds equally confiftent and legal. 
Why fhould it not be at once faid, that the recoveror recoe 
vers the land by better utle ? a fidtion, furely, as fair as 
that of a recovery in value to the iflue. As this is the plain 
fenfe of it, when the priecspe is brought againft a tenant in 
fee, why fhould it not, and why fhould it not be fo avowed, 
when brought ag anit a tenant in fee-tail ? 

Ir fhould fcem, that a flight confideration of the ftatute * ° 
de donis will render fuch an apology as the inference drawn 
from a recovery in value, perfectly unneceflary. Jt was in- 
tendcd by that act to bind up the hands of the tenant in tail 
from prejudicing his ue, but not to preclude third perfons 
from purfuing their lawful clauns againft the Jand entailed, 
It could not be faid, as in oppofition to their right, that 
the will of the donor fhould be obferyed. That {tatute: 
provides only againft voluntary alienations, and, among 
others, declares, that a fine levied of fuch entailed land fhals 
be void ; a fine being at that time an amicable fuit for the 
fingle purpofe of transferring the poifeffiea and right of 
Jand. But to all involuntary alienations, to all recoveries 
by right, fuch land entailed was ftill Hable, notwithftanding 
the f:i@t reftraint on alienation by the owner. A pracipa 
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was thenam adverfary fuit; and tho’ the churchmen had CHAP. XXL 
about that time converted it to 1ts prefent ule, even then, ecm aengl 
if a recovery was had thereon, it carried with it the pretence EDW. i¥, 
of a recovery by lawful ttle, and hound only us fuch. 
When fuch proceeding grew more > neral, itftill bor citsongi- 
nal import ; and unde: all confiderations of it, with regard 
to the recoveror, recoverce, and the thing recovered, will 
bear no other comment or conclufion, but that the recovery 
was had by lawful right, regularly decided upon. The 
ftatute de donzs had not takeu away fuch a mode of aliena- 
tion; and, of courfe, an eftate tal, in its very origin, 
was liable to be barred by arecovery in a judicial proceed- 
ing, as well as by a collateral warranty. The loid chief 
juftice Choke, in the cafe abovementioned, feems to condi- 
der it in that light; and when that judze had been fpoken 
of in later times, as the author of a new device for barring 
entails, he 1s very juftly vindicated by the great commenta- 
tor on Littleton, who fays, ‘ 1t was upon former authori« 
“ ties and opinions of judges, difcoveied by him, and aflented 
“ to hy the reft of the judges ©.” 

WHatkveR may be the true reafons upon which this 
point of law 1s to be explained, it is certain chat this folema 
declaiation of it by the judges had a more extenfive in- 
fluence than almoit any thing that ever came from the 
courts at Weftminfter, refpecting private rights, Jt made 
an epocha in the hiftory of landed property. It had the 
reffect, in a great meafure, of repealing the flatute de do- 
nis; for after this, every tenant in tail had a power of bar- 
ring his iffue, and thofe behindin remainder , not by com- 
peniating them with a real equivalent, as was required 
upon thé principle of Octavian Lumbard’s cafc, but by the 
fuppofed and ideal recompence of a recovery in value againft 
the vouchee. The ftatute had thenceforward no other 
force than to enable perfons to make entails, with long fub- 
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at common law, and which every tenant, as he came into 
poffeffion, had the power of deftroying by fuffering a reco- 
very 5 a power which was moft commonly exercifed as foon * 
as the party was of years to do a legal att. 

Since the period when we had ocrafion to confider the 
widow’s title to dower, a very material change had taken 
place in the judgment of the law on this fubject. Glan~ 
ville reckons three forts of dower ; that ad oftium ecclefia, 
that ex affenfu patris, and the rationab:dis dos affigned by 
the common law. The two former were appointments 
made at the time of the marriage; and if thefe were not 
made, the widow had a title to claim the third of her 
hulband’s freehold ; but in analogy with the idea on which 
the two former were ro have been made, this was to be a 
third of fuch freehold as the hufband was feifed of on the 
day of the marriage‘. n the fame manner is the rationa- 
bilis des fpoken of by Braéton and Fleta®. But in the 
reign of kdward WI. we find the widow’s dower is faid to 
be a third of all that was her hafband’s a dis Afe, in fee~ 
fimple or fee-tail; a8 if acquifitions. that had been made 
after the marriage were to be liable to dower. This altera- 
tion in the law of dower had obtained between the 13th of 
Edward 1. and the latter part of Edward IL. and might 
have crep” into an eftablifhed piece of law, from the liberty 
which was allowed even in the time of Glanville, for’ 
thofe who had but {mall freeholds at the time of affigning 
dower ad oftium e.clefiz, to make fome provifional engage- 
micnt to augment it by fuch new purchafes as might after- 
wards be made*. Whatever might be the origistof this 
new dottine, fo thoroughly was it fettled in the times of 
Henry VI. and Edward IV. that it was then laid down, 
that “ where a man was feifed of lands or tenements im 
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* fee-fimple, . fee-tail general, or as heir in fpecial tail, CHAP. XxI 
“Chis wife fhould be endowed of the third part of fuch lands Tea ve 
“ and tenements as were her hufband’s at any time during We tvs 
« the coverture ;? fo that not only what had been acquired 
fince the marriage, but alfo fuch as had been conveyed 

away were now fubjeét to the claim of dower *. 

Acarn, dower ad oftium ecclefie was not permitted in 

the time of Glanville to amount to more than a third); and 

if it. was. more, it would be admeafured down to a fair 
third. But it was laid down by Littleton, that fuch en- 
dowment might be of the whole of a man’s land. ‘To make 

{uch a ‘dower, the man muft be of full age,and feifed in fee ; 

it was to be done after affiance and troth plighted; and 

after the hufband’s. death the widow might enter without 

any further affignment, the quantity and certainty of the 

parcels having been openly declared at the time of the en- 
dowment!. Dower ex affenfu patris, could likewife only 

be where the father was feifed in fee ; the perfon endowing 

was to be fon and heir apparent; and the parcels were to 

be affigned with certainty, fo that the widow might enter 

without any further, afignment. It was thought that a 

deed fhould be made teftifying the father’s affent™. There 

was this difference between thefe two dowers, that a wi- 

dow might waive that ad offium ecclefiz, and retort to her 

dower at common law, contrary to the ufage in Glanville’s 

time ; but if fhe had once entered, fhe would be ag 

from fuch option *. 

Ir a woman was not above nine years of age at the 

death of her hufband, the law pronounced that the fhould 

not be endowed°. “A:woman could not be endowed of 

Jands or tenements which her -hufband held jointly with 
another, but. otherwife of jand he held in common?. 
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within age, could endow ad ofium aclefia , yet an in- 
fant could endow ex affenfu patris, this not being conftrued 
to be an a@ of his own *, but of his father. 

Tus far of the three fpecies of dower mentioned by the 
oldeft writers upon our law. To thefe there is added by 
Littleton another, which he calls de la pluis beale. This 
was where a man feifed, for inftance, of forty acres of 
land, held twenty acres of one by knight’s fervice, and the 
other twenty acres of another in focage, and took a wife, 
and died Icaving a fon within age; fo that the lord entered 
into one part as guardian in chivalry, and the widow into 
the other as guardian in focage. If the widow brought a 
writ of dower againft the guardian, he might pray the 
cobrt, that fhe faouid endow herfelf of the moj? fuir of the 
tenements fhe held as guardian in focage, according to the 
value of the third fhe claimed in the tenements held by 
knight’s fervice ; upon which judgment would be given far 
the guardian in chivalry to hold his lands quit of the 
dower : after this judgment, the widow might call together 
her neighbours, and in their prefence endow kerfelf by 
metes and bounds of the faireft part of the tenements held 
in focage". Such regard was paid to the intereft of the 
guardian in chivalry. Another fpecies of dower mentioned 
by our author is, dower by the cuftom. Thus, in fome 
counties, the widow might have the half of the tenements ; 
and by the cuftom of fume town or borough, the whole *, 
Thus he reckons in all, five fpecies of dower; namely, 
dower by the common law, dower by the cuftom, dower 
ad oftium ecclefia, dower ex affenfu patris, and dower de Ja 
pluis beale’. 

Tue two eftates of tenant by the courtesy, and tenant by 
dower, feem to have borne fome relation to each other, 
as if the claim of the wife in one cafe, and of the hufband 
in the other, were founded on equal confiderations in law 
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and in policy. ‘Thus a feifin in fee, in fee-tail general, or CHAP, XX 
as heir in'fpecial sail, was laid down by Littleton as the Semoeat 
proper eftate in the hufband to give a title of dower, and EDW. HY. 
in the wife to make her hufband tenant by the courtefy. 

And afterwards he ftates it ftill more ipecially, that where 

one of the parties was feifed of fuch an eftate, as by poffi- 

bility the iffue that might be had between them would inhe- 

rit to its anceftor, there the other party fhould be intidled, 

as the cafe might be, to dower, or the courtefy, and other- 

wife not. For where tenements were given to a man and 

the heirs that he fhould beget on the body of his wife, 

which made the hufband donee in fpecial tail (not being one 

of the abovementioned eftates), if he died without iffue, 

yet the wife fhould be endowed; becaufe the iffue which 

the by poffibility might have had by fuch huftand, woflld 

have inherited the land. But if fhe had died, and he had 

taken another wife, this fecond wife would not be endowed, 

for the reafon abovementioned *; which latter cafe con- 

firms likewife the above rule refpecling the hufband, he being 

rither feifed in fee, nor in fee-tail general, nor heir in {pe- 

cial cal. There was this great difference between che 

donee and the heir in fpecial tail, that the latter was eman- 

cipated from all the peculiarities of the entail, and became 

a tenant in tail general. 

Tue Jaw concerning tenants for years had undergone 
no great alteration fince the time of Bracton*, It feems to 
have been governed by the fame principles, and fubjec to 
the fame rules. Such leafes might be made by deed, or 
without ; and if there was a remainder over for life, in 
tail, or in fee, the icflor was obliged to make livery of 
feifin to the leffee for years, or nothing would pafs to thofe 
in remainder, by the entry of the leflee. If the termor 
entered before livery nade, then the freehold and reverfion 
were conftrued to remain in the leffor>. © When land was 
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fo letfor years, the leflee mightenter after the death of the 
leffor, becaufe he derived his titie from the leale; which 
differed from a feoffment ; for if livery was not ntade during 
the life of the feoffer, the feoffment was void, and the 
land defcended to the heir of the feoffor®. It was not un- 
common to let tenements for the term of half a year, or 
quarter of a years and if fuch tenants committed watte, 
the writ would neverthelefs fay, quod tenet ad terminum 
annorum ; for no other fgrm of writ could be had 4, 

THE precarious poffeffion defcribed by Bracton *, feems 
full to have continued under the title of tenant at will. 
Littleton defcribes this as “a letting to have and to hold 
“at the will of the leffor ;” but st was underftood to be at 
the will of the leflee, 2s well as of the leffor£ ; and there- 
fore, if a leafe was made at the will of the leffor, the law 
inferred that 1t was alfo at the will of the lefiee ; for it muft 
be at the will of both parties. When Littleton ‘therefore 
fays, that fuch a tenant had no certain nor fure eftate, but 
might be put out whenever the leflor pleafed, it fhould be 
added, that the leflee alfo might leave the land whenever: 
he pleafed. Neverthelefs, the will of the leflar was not to 
be exercifed in defiance of all juftice and equity; for if the 
leflee fowed the land, and the Jeffor put him out before the 
corn was ripe, the leflec was to have free entry, egrefs and 
regrefs, to cut and carry the corn. But a leffee for years, 
who knew the end of his term, had not the like indulgence; 
fos if he was fo u.confiderate as te fow the land, when he 
knew his term would end before it was ripe, the leffor or 
reverfioner would have it, by law?, A tenant at will 
was not bound to faftain, and repair, as a termor fer years 
was ; but if he committed voluntary wafte, in pulling down 
ahoufe, felling trees, and the like, the leflor might have 
an action of trefpaf". The leffor might diftrain or have 
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an action.of debt for rent referved on a leafe at willi, A CHAP.XXI. 
feoffee th whom no livery of feifin had been made, was poeamin piaed 
conftrued to be a tenant at will; for the words of the deed EDW. IV. 
indicated the feoffor’s will that he fhould have the land *; 

but there being no livery, or fpecification of eftate, he 

could not have it but at the will of the feoffor. 

Conp1iTIONAL ESTATES had always made an important Eftates upon 

title in our law ; they are treated of at large by Bracton!; condition, 
and the ufeful purpofe fuch modifications of property an- 
{wered in providing for the contingencies of men’s circum- 
ftances made them very common, and they were brought 
into frequent difcuffion in our courts in every period from 
the reign of Henry Il]. to that of which we are now 
writing. 

THE principal conditional cftates, in the early times of 
our law, were fuch as had been converted into eftates tail 
by the ftatute de donis, “Thetfe had long fince fallen under 
a different head; the fuppofed condition being nolonger a 
fubject of confideration. The chief eftates upon condi- 
tion that now appear in our books, are fuch as were 
made to fecure a loan of money, and were termed mort- 
gages. "The others cannot eafily be ianked under any 
particular denomination. 

Estates upon condition, in a legal view of them, were 
of two forts ; that 15, upon condition in deed, and upon 
conditron in law. An inftance of a condition in deed 1s, 

-where a man infeoffed another 1n fee, referving to him 
and his heirs a certain rent payable at a certain day, yearly; 
with a condition, that if the rent was behind, it fhould be 
lawful to the feoffor and his heirs to enter; in fuch cafe 
the feoffor might enter, and intirely ouft the feoffee ™. 
Sometimes the condition was, for the fcoffor to hold tne 
land only tll he was fatisfied 5 in which cafe he would en- 
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ter and take the profits, as a diftrefs; but when he was fa- 
tisfied, the feoffee might re-enter®. The words confti- 
tuting fuch conditions were various ; as, fub conditione quod, 
Ee. provifo quod, Fc. fi contingat quod, Gc, tunc, &e.%5 
and in all thefe inftances the feoffee had an eftate upon 
cotidition, 

THE principal of thefe eftates zpon condition by deed 
was a mortgaye, or mortuum vadium; a fecurity well 
known in the ume of Glanville, who ftates it, however, 
as a hard bargain, and fuch as fubjected the lender to the 
imputation and punifhment of ufury?. The common way 
of making this fecurity, was for the borrower to infeoff the 
tendcr in fee, upon condition that if the feoffor paid to the 
fcoffce at a certain day fuch a fum, the feoffor might enter 4 
Sometimes a gift in tail, or a leafe for life or years, was 
made in mortgage’. It was held, that fhould fuch feoffor 
die before the day of payment, his heir or executors* 
might tender the money and enter, tho’ there was no pro- 
vifion to that effect in the deed ; for the heir was confidered 
as having an intereft in the condition, and the grand ob« 
ject was, that the money fhould be paid at the day, which 
might be as well done by the heirs as the feoffor: but a 
{tranger who had no intereft could not make fuch tender *. 
Tf the feoffee refufed the money fo tendered, and the feoffor 
entered, the feoffee had no remedy by law to recover the 
money, which he loft by his own default and obftinacy*. 
If the condition was for the feoffor to pay, not at a*certain. 
day, but generally, and the feoffor died before payment, 
this was held differently; for, in fuch cafe, the heir could 
not make the tender ; becaufe a condition for the feofkes 
to pay, was the fame as faying he fhould pay during* his 
life; and when he died, the time of the tender was 
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paft*. Many fimilar queftions upon the performance of con- CHAP. XXL 
ditions by heirs, are to befound in BraGton ’. If the feoffee pooere pad 
in mortgage died before the day of payment, thefeofforought DW. Iv. 
to pay the money to the executors, and not to the heir; the 
eftate being given in lieu of money, which would otherwife 
have come to the executors. But fometimes the deed ex 
prefily ftipulated that the money fhould be paid to the 
feoffee, or his heirs #, 

Some doubts had arifen about the place where the feoffor 
in mortgage was to tender the money. Some faid upon the 
land, becaufe the condition, it was faid, depended upon the 
land. But Littleton was of opinion, that he was bound to 
feek the feoffee wherefoever he was in England; the fame 
as if money was to be paid on a common condition ig a 
bond; in which cafe the obligor was bound to feek the 
obligee, if in England, otherwife the obligation would be 
forteited. He likew:fe thought that the eftate might more 
properly be faid to depend upon the condition, than the 
condition to depend on the land*. There was this difference 

- between a fum in grofs and a rent iffuing out of land, that 
the latter need only be tendered on the land. It was 
therefore advifeable and fafe for the feoffor in mortgage to 
appoint by the deed a fpecial place for the payment; and 
fuch was commonly the practice ; as, “ in the cathedral of 
“ §t.Paul’s church, in London, within four hours next be- 
« fore the hour of noon, at fuch a pillar within the church,” 
and the like fpecifications, which afcertained to a certainty 
both the time and piace*. Tho’ the feoffee was not bound 
to receive the money in any other than the place limited, 
yet, if he fo pleafed, it would equally avail the feoffor 5 
and fo it would, if the feoffee accepted any other thing in 
fatisfaction of the money, tho’ not a twentieth partof the 
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CHAP. XX& value*, Thus ftood the law refpecting mortgages in the 
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reignof Edward 1V. 

Wuere eftates were to be raifed or defeated by perfor- 
mance of acondition, it appears from the above cafes, that 
any perfon who had an intereft in the condition, or in the 
land, might make offer to perform that condition. Again, 
where a feoffment was upon condition, that if the feoffee 
paid to the feoffor at a certain day fo much money, the 
feoffee fhould have the land to him and his heirs, and if he 
failed, the feoffee mght enter; if the feoffee, before the 
day of payment, made a feofiment to another, and the fe- 
cond feoffec tendered the money, he would have the eftate 
without the condition being foexprefled: and this was, be- 
caufe he had an intereft in the condition for the fafeguard 
of his eftate. The fame if thc firft feoffee tendered it, be- 
caule he was privy to the condition‘. 

ConcerninG thefe conditions for entry it fhould be ob- 
ferved, that tney, as well as rents, could be referved or 
given to no perfon but only to the feoffor, or donor, and 
his heirs. For if a man Ict lands for lite, rendesng 
rent, with a claufe of re-entry for non-payment, and then 
granted the reverfion with attornment, the grantee of the 
reverfion might diftrain for the rent, as incident to the 
reverfion, but could not enter, the mght of entry being 
gone for ever’, In like mamner, if a reverfion came to 4 
lord by efcheat, the lord might diftrain, but could not avail 
himfelf of a condition of re-entry &. 

Ir was laid down as a rule, that wherever land was 
granted for aterm, with condition to hold in fee on paymg 
a certain fum, it was always neceflary that livery of feiin 
fhould be made upon the grant when the lefice firft entered 
for the fee and freehold could not pafs without livery, this 
being one of the moft cftablithed rules of the antient law’. 
A queftion of law arofe upon fuch a livery made to atermer 
for years, which has been deLat d fince with great uiffe- 
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rence of, opinion. Where land was granted toa man for “CHAP. XXq. 
term of five years, on condition that if he paid to the Sune UL 
grantor within the firft two years 40 marks, he fhould "DW. 1V. 
have the fee-fimple, or otherwife fhould hold it only for the 

five years, and livery of feifin was made upon the grant; 

Littleton fays, that the grantee, in fuch cafe, had a fee- 

fimple conditional : but if he did not pay the 40 marks with- 

in thetwo yeais, then the fee and freehold would be imme- 

diately adjudged in the grantor. For notwith{tanding the 

common rule, that in foflments upon condition the feoffor 

had not the freehold before his entry, yet, fayshe, that was 

confined to cafes where he could lawfully enter, which he 

could not here; for the grantee had ftill a title to occupy 

for three years; and during that occupation, if he compiit- 

ted wafte, the grantor might have a writ of wafte, which 

Littleton confiders as another proof that the reveifion was 

in him’. The doubt, however, with later writers, has 

not been, whether the reverfion was in the grantor at the 

end of the two years, but rather how it pafled out of him 

during the two years ; that is, how the grantee could have 

a fee conditional. 

Tuosz who differ from Littleton fay, that as the fee- 
fimple was to commence on a condition precedent, it could 
not pafs till that condition was performed; and in fupport 
of this opinion, they vouch authorities in the reigns of the 
three Edwards and of Richard JI. But the cafes relied 
upon feem, many of them, to differ from this, in the grand 
circumftancte which corftitutes the foundation of Little- 
ton’s opinion, for it is not exprefsly faid in any of them 
that livery of feifin was made; and Littleton has himfelf 
faid, in the preceding fection, that without livery nothing of 
the freehold and inheritance paffed. Tt is therefore argued on 
the other fide, with fome fhew of reafon, that when the leffor 
‘made livery, as in the prefent cafe, it would not be con- 
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CHAP. XXI, fiftent, that againft his own livery 2 freehold fhould remain 
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in him ; and, fecondly, it being a rule of law, that livery 
muft pafs a prefent freehold to fome perfon, and cannot 
give a freehold in futuro, therefore the freehold and inhe- 
ritance muft pafs immediately, and not expect till the con- 
dition was performed. Thefe were principles well known 
jn the time of Littleton; and his commentator declares 
that there is both reafon and authority on his fide *. Upon 
the fhifting of the freehold and inheritance on conditions 
and contingencies, Bracton had been very explicit, as we 
have fhewn in the former part of this work !, 

Ir, by the aét of God, a condition was rendered im~ 
poffible to be performed, the law permitted the party to 
acquit himfelf by ating as nearly as could be according 
to the fpirit and defign of it. Thus, if a feoitment was 
made on condition that the feoffee fhould give the land 
back to the feoffor and his wife, and the heirs of their two 
bodies, with remainder to the right heirs of the fcoffor 5 
there, if the hufband died in the hfe-time of the wife, 
before any eftate in tail was made, he might fulfil the con- 
dition by making an eftate as much like the other as poffi- 
ble; which Littleton thinks he would do by giving the 
wife an eftate for life without impeachment of wafte, 
with remainder, after her deceafe, to the heirs of the body of 
the hufband, remainder to the right heirs of the huf- 
band: for as fhe could not have an eftate in tail, it was 
reafunable fhe fhould at leaft have an eftate without im- 
peachment of wafte, which was one advantageous property 
of anentail™. If the hufband and wife both died leaving 
iflue before the gift was made, then our author thought an 
eftate fhould be made to the iffue, and to the heirs of the 
body of his father and mother, remainder to the right heirs 
of the father". Again, if there wasa condition to infeoff 
feveral perfons to them and their heirs, and they all died 
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hefore the eftate was made, then an eftate fhould be made CHAP. XXI. 
to the heir of him that furvived of them, babendum to him Sar ae 
and the heirs of the furvivor’; for this would keep the EDW. i, 
land in the line for which it was intended: whereas if the 
limitation had been to the heirs of the fon, then it might, 
upon failure of heirs on the part of his father, go to thofe 
éx parte materna P. 

Ir the feoffee did any thing that affected the land, and 
difabled himfelf from making as goodand complete an eftate 
as when he was infeoffed, the feoffor might enter. Asif a 
feoffee, before the performance of the condition, infeoffed 
another, or made an eftate for life or years to another 4; 
if he married before the condition performed (for his wife 
became intitled to dower out of the land, whetherhe made 
the eftate or not)"; if he charged the land with arent, or 
bound himfelf in a ftatute, the feoftor might enter: ne- 
verthelefs, when the feoffor entered, all incumbrances and 
charges made by the feoffee were defeated and void’. 

Tue laft order of eftates upon conditian in deed, now 
in ufe, was where a reftraint was impofed on the feoffee 
with regard to alienation, or any other circumftance. In 
the easly ages of our law, a feoffor confidered a grant fo 
much in the light of a gratuity, that he fubjected itt almoft 
any fort of reftraint and condition, which did not tend to the 
evident breach of fome law. With refpect to alienation, ¢ 
was very common, in the claufe of permiffion to alien, to 
add, exceptis virts religiofis et Judais ; and when a claufe 
was neceflary to enable the feoffee to alien, it was not re- 
markable that it fhould be given with certain reftrictions', 
It was not uncommon to add a prehubition from aliening at 
all, and very frequent to impofea fine for alienation. Thefe 
and many other checks were thought to be lawful and rea- 
fonable for feoffors to affix to their grants, in confideration 
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CHAP. XXL of the poffibility of reverter, which the law fuppofed to re- 
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main in them afier their feoffment: but the ftatute guia 
emptores tcok away the force of this reafon; as fince that 
a& nothing remained in the feoffor, after a feoffment in fee. 
We find it accordingly laid down by Littleton, that a feoff- 
ment in fee, upon condition that the feoffee fhould not alien, 
was void inlaw; for the law annexing to the tenant in fee 
the power of alienation, it would never endure a condition 
that was to take away all the power it gave". But it was 
fill held, that a partial redtraint might ftill be impofed ; as, 
that the fcoffee in fee fhould not a1en to a particular per- 
fon*. 

Suc conditions were good, when calculated not to de- 
feat but rather to favour, the great defigns of the law. 
Thus reftraints on alienation carried a more plaufible co- 
Jour, when connected with eftates tail, the law having pro- 
nounced that thofe fhould be maintained in the form which 
was given to them by the donor. If therefore land was 
given in tail, on condition that none of the tenants in tail 
fhould alien in fee, in tail, or for the life of another, but 
only for their own lives ; this was adjudged a good condi- 
tion, becaufe fuch alienation and difcontinuance would be 
contrary to the will of the donor’. Again, a gift in tail 
might be made upon condition, that if the tenant in tail or 
his heirs aliened in fee, in tail, or for term of another man’s 

ife, andalfo if all the iffue of the tenant failed, then it 
fhould be lawful for the donor and his heirs to enter. Such 
conditions were held to be good, fo as not to defeat, but to 
fave the entail to the reverfioner; that being the courfe in 
which the law would otherwife difpofe of the land*. We 
have before feen, thatfuth conditions for preferving entails, 
were fometimes carried further than the judges thought pro« 
per to fupport them *. 
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Tus far of eftates upon condition by deed: eftatesheld CHAP, XXT. 
upon condition inlaw might, in the full extent of the term, pre rors 
include moft eftates in the law, as there was hardly a EDW. IV 
holding that did not bind the tenant to certain terms, which 
might be faid to be the conditions on which he held his 
eftate. Thus, if a parkerfhip was granted for life, there 
was a condition in law annexed to fuch office, that the 
patker fhould do his duty, or otherwife the grantor might 
ouft him. There were many inftances of that kind, which 
can very eafily be fupplied by the imagination of the 
reader. . 

ALL the different eflates beforemcntioned might belong 
to more perfons than one; and when an eftate was {fo 
poffefled, the owners were either parceners, jointcnants gar 
tenants 11 commen. The nature of fuch tenancies has not 
hitherto been fufficicntly difcuffed ; but they were now be- 
come too important an article to be palled over, We 
fhall begin with parceners. 

THESE were, when daughters or othei f& male heirs took Of parceners. 
an eftate in fee or in tail by defcent ; and in fuch cafe they 
were allicckoned butas one heir. As fome might feel an 
inconvenience in pofleffing land in this way, the law had 
furnifhed a writ de partetione facienda, which we find men- 
tioned fo early as the time of Bracton as a judicial pro- 
ceeding, by which one or more parceners might compcl 
the others to come into a partition of the eftate among ft 
them*. A partition was fometimes made by deed or by 
parole*, with the general confent of ull the paities. Thus, 
either fome friends would divide the land as nearly in equa- 
lity as could be, and the eldeft made the firft choice; or it 
would be agreed between them, that each fhould have 
certain particular tenements‘. In thefe cafes, the part the 
eldeft fitter had, ufedto be called, by way of diflinction, 


> Litt. 387. © Litt, 2506 
“Vid. aut. vol L gra. f Tod. 243, 244. 


the 


346 
CHAP. XXI, 


ae mm d 
HENRY VI. 
EDW. IV. 


HISTORY OF THE 


the enziia pars. If the eldeit fifter made the partition, it 
was thought a reafonable piece of equity that the fhould 
chufe laft, cujus eff divifio, alterius eff eleéita, Another 
voluntary partition was by lot: they ufed to write upon 
feparate {crolls different parts of the Jand, and thele being 
rolled up in wax, and mixt together, the eldeft fifter drew 
the firft bail, and then the others & If they could come to 
no agreement about either of thete amicable methods, they 
then had recouife to the compulfory one, by writ de parti~ 
tione facienda. 

‘Tuc judgment upon this writ was, that partition fhould 
be made between the parties, and that the fheriff fhould go 
in peifon to the land, and, by the oaths of twelve men of 
his bailiwick, make partition, afligning a part to each par- 
cener: no mention was to be made in this judgment of 
any preference to the eldeft fifter beyond the others; 
but it was left wholly to the theriff to affign as he pleafed ; 
and he was to certify the partition to the juftices *. 

A PARTITION need not be made between all the parce- 
ners; for if there were three parceners, and the youngett. 
would have partition, and the other two would rather hold 
in parcenary, then one part might be allotted in feveralty 
to the one who wifhed it. But this was in cafe of partition 
by agreement only; for ona writ, there mutt be a parti- 
tion of the whole’. 

WHETHER partition was made by the fheriff under the 
fan€tion of law, or by the parties upon an agreement, the 
great object of both was, to obtain an equality ; and there- 
fore, when property was circumflanced in a particular 
way, there was fome difficulty fo w marthal it, that 
every claimant might havea lawful equality. For inftance, 
if two houfes defcended to two parceners, the one produ- 
cing twenty fhillings, the other ten fhillings rent per ann, 
partition might be made in this manner: Each parcener 
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might have 2 houfe, and fhe who had that worth twenty CHAP. XXf. 
thillings per annum, would be required to pay a yearly rent pean oe 
of five fhillings iffuing out of her houfe to he other parce-  EDW. IV. 

ner and her heirs™. This, though without deed, being a 

rent charge, might be diftrained for, into whatfoever hands 

the land went °. 

Ir a partition was made between tenants in fee, and it 
was found afterwards to be unequal, it was, neverthelefs, 
binding on all parties ; but not fo between tenants in tail ; 
for though they were bound during their lives, yet the ifiue 
of either might difagrce to the partition, and cnter upon the 
land, and occupy the whole in common as if no partition had 
been made®. In like manner, ifa partition was made bya 
parcener’s hufband, fhe might enter after his death’. “Lhe 
fame ofa parcener within age, who might enter either before 
or after fhe came of age ; but if, when of full age, fhe took 
all the profits of her allotment, this would be conftrued 
fuch an agreement as would confirm the partition 4 

Tue ftatute de donis created fome difficulties in the 
way of partitions, Thus, if lands defcended to two 
daughters in fee and in tail, and, upon a partition, one 
took the lands in tail, and the other thofe in fee; if the 
who took the land in fee aliened it, and then dicd leaving 
iffue, the iffue might enter into the lands i in tail, and hold 
them in purparty with the aunt’. 

THere was a fpecies of eftates-tail that created ftill 
greater difficulties in making partitions, and.thefe were 
eftates in frank-marriage. Ifa man was feifed i in fee, and 
had two daughters, and on the marriage of the eldeft he 
gave lands in frank-marriage, and afterwards died feifed 
of lands of greater value thamthofe given in frank-marriage ; 
it was a rule, in fuch cafe, that neither the hufband nor 
wife fhould have any purparty in fuch remnant of the eftate, 
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unlefs they would put their lands held in’ frank-marriage 
into what was called horchpot ‘with the remnant, and -fo 
make an equal @ivifion of both together: if fhe would not 
agree to this, then the youngeft might hold the remnant to 
her feparate ufe*. A gift in frank-marriage being an ad- 
vancement to achild, it was collected frem fuch refufal to 
put into hotchpot, that fhe was confcious fhe was fufficient- 
ly advanced ; and therefore it was but reafonable, that fhe 
fhould have no claim on what remained for the other child t. 
This law of botchpot held only where the lands defcended 
from the donor; and it did not take place if they came 
from any anceftor of his"; nor where the lands in frank- 
marriage and the others were of equal value*; nor in any 
cafe where lands did not defcend in fee-fimple’ : all donees 
but thofe in frank-marriage might have their purparty in 
fuch defcended lane without coming into hotchpot *. 

{r was a rule, that fhould one of the parceners be evict- 
ed of her part by one who had lawful tithe, fhe might 
have aclaim upon the other allotments, as if no partition 
had been made*. ‘Thus, if land, part of which was’ 
pofleffed by juft title, and part acquired by difleifin, de- 
fcended on two parceners; and the difleifee being an in- 
fant, and fo not barred of his entry by the defcent, enter- 
ed on the parcener to whom the land of which he had been 
diffeifed was affigned, then fhe might enter upon her fifter, 
and hold her fhare in parcenary with her. But if the had 
aliened the land in fee, and the infant had entered on the, 
alienee, it was held, the parcener could not then enter on 
her co-parcener ; but fhe might, if the aliened only a par- 
ticular eftate, and continued ferfed of the reverfion®. if 
one parcener aliened, the others might have a writ of parti~ 
tion againét the alienee ¢. . 
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Tuus ftood the law concerning parceners, Parceners CHAP. XXh 
were ufually females ; none but females being able to taxe rae aad 
an eftate together, by the general law of the kingdom. EpwW, IW. 
But by the cuftom of gavelkind, males might hold lands 
in parcenary ; the defcent there being to all the males 
equally ¢. 

THE condition of jointenants bore fome apparent affinity 
to that of parceners, but there was a material difference 
between them. The firft difference was, that jointenants 
took their eftate by purchafe, and not by deicent‘. Again, 
the nature of jointenancy was, that the furviving te- 
nant fhould have the intire eftate to himfelf. Thus, if 
three were infeoffed in fee, and two had «flue and dicd, 
yet the third would take the whole. But it was d:ficreat 
with parccners ; for if there were three parccaers, and one 
died Icaving iffue, that iflue took the part bulongiug to the 
parcener; andif fhe died without iflue, her cohens would 
take her part as paiceners, and not as jointenam'. It 
was not only among jointenants of eftatcs of frechold that 
furvivorfhip prevailed, but it held alfo betw: cn thole who 
had a joint eftate or poffeffion of a chattel, real or pea fonal ; 
as of a Jeafe for years, uz of a horfe ®: the fame of a debe 
or duty; for if an obligation was made to mat y, the fur- 


Jomntenants, 


vivor would have the whole debt: the fame of other cove 
nants and contraéts*. But this did not extend to mer 
chants ; for it was laid down by ou law, that jus a.crefo 
cendi inter mercatores pro beneficio commeicit locum non 
‘habet?. 

An ceftate was fometimes fo limited, that the floffees 
were jointenants for their hives, and tenants in cuu.mor 
of the inheritance. As where lands were g ven to .wo 
men and to the heirs of their two bodies begotten ; in this 
cafe, the donees had a joint eftate tu: their lives, and yet 
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fhip for his life; and if the furviver had likewife iffue and 
died, then the iffue of one would have the one moiety, and 
the iflue of the other the other moiety, and they would 
hold them in common. For the former words gave a 
complete eftate to the donees for their joint lives; and as 
they could not by poffibility have an heir between them, 
the law gave them fuch an inheritance as they could take ; 
namely, to the heirs which each fhould refpectively beget 
in marriage: the inheritances, therefore, muft of neceffity 
be feveral, withour any furvivorfhip between the iffue*. 
Again, if lands were given to two and to the heirs of one, 
they were jointenants for life, and one of them had the fee- 
firple ; and 1f he who had the fee-fimple died, the other 
tenant had the irtirety by furvivorfhip!. 

Tue title of furvivorfhip fuperfeded all charges and in- 
cumbrances made by the jointenant : thus, a rent charge 
granted by a jointenant would be good during his life, but 
void as againft the other jointenant. It was otherwife 
in cafe ofa narcener ; becaufe the furviving parcener took 
by defcent from the parcener who died, which the jointe- 
nant did uot™. If a jointenant could not encumber the 
eftate, fo neither could he devife it; but a parcener could 
devife her moiety®. The furvivorfhip was a title para- 
mount to every thing that the jointenant could do; the 
whole eftate was confidered as belonging to each, and 
therefore it would be difpofing of the property of others, 
for one to have prevented its coming to the longetft liver 
in as perfect a ftate as when the gift was originally made 
tothem. It is upon this idea that jointenants were faid to 
be feifed per my, et per tout; or, as Littleton more fully ex- 
prefies it, “In every parcel, and by every parcel, and by 
“ all the lands and tencments 1s one tenant jointly feifed 
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“ with his companion®.” So great a favourite was this CHAP, XXf, 
joint efate in the law, that tho’ it might be parted by the presen eres 
agreement of the jointenants, yet there was no writ to EDW. IV. 
compel a partition as between parceners?, Notwith- 
ftanding the above piece of law, upon a rent charge grant- 
ed by a jointenant, if a leafe was made by a jointenant 
who died before the leflee entered, the leflee might, not- 
withftanding, enter ; and the reafon of this difference is 
ftated by Littleton to be, becaufe the tenant had a right in 
the land by force of the leafe, and therefore the ftate of the 
Jand was altered in the life of the tenant, which was not 
the cafe in the rent charge 4. If land was given to a hu 
band and wife, and another perfon, the hufband and wife 
took only half, becaufe they are reckoned but one peifon 
in ew. . 
Tue title of parceneis, as was before feen, accrued only 
by defcent ; that of jomntenants, by purchafe; but tenants 
in common might be by both titles ; and tenants of both 
the above defcriptions might become tenants in common. 
‘Tenants in common were fuch as came to lands by fevera} Tenants im 
titles, but held them in common pro mdivefo, fo that nei- “’™™" 
ther knew the part that belonged tohim.  "Fhus a join- 
tenancy might become a tenancy in common ; asif one jom- 
tenant aliened in fee to another, fuch feoftee would hold in 
com non with the other jointenants, becaufe he took his 
eftate by a different title fiom that of the jointenant with 
whom he held*; but if the jointenants were more than 
two, thofe who had ot aliened, held their part jointly with 
the ufual furvivorfhip’. [If an eftate was given to two per- 
fons, without more faying, the conftruction of law upon 
it was, that they were jointenants ; but if it was to two 
abbots, or to an abbot and a fecular man, and the hke, 
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this was held to be a tenancy incommon*. If land was 
given to twoto hold, the one moiety to one and his heirs, 
the other moiety to the other and his heirs, 1t was a tenancy 
incommon*. ‘lhe fame if a man infeoffed another of the 
moiety of his land, the teoffee and feoffor held sn common’. 

Ir there were two jointenants tn fee, and one let the 
part that belonged to him for the term of his life, it was 
held, that in fuch cafe the reverfion was fevered, and the 
lefior heid in common with the other jointenant?, ac- 
cording to the opinion of Littlton, though fome thought 
otherwile. Again, if there wer: three jointenants, and 
one releafed all his mght to ancther of them ; the perfon to 
whom the releafe was made, would hold fuch third part 
with his companions .n common‘. If one parcener ahened 
toa ftranger, the alienee would hold ‘n common with 
the other pa.ccners. 

‘Tur differcnt condition of jointenants and tenants in 
common occafioned a difference in the actions .hey broughts 
they were fometimcs to be joint, and fometimes feveral. In 
like manner, tcnants in common in fome cafes might jorn,. 
and in foine were driven to bring feveral achons. For ex- 
ample, if two tenants in common wete difieifed, they 
mutt have two a.ifes, becaufe they were feifed by feveral 
titles, but it was otherwife of jointenants, who, on ac- 
count of their joint ttle, muft join in one affifes, “The 
heus of two parceners, though they came in by feveral 
titles, would, notwithftanding, be intitled to one affife, as 
long as the land rema ned undivided‘. Where two tenants 
m common Jet their land, referving a certain rent, anda 
pound of pepper, and a hawk, or ahorf., if they diftra ned 
tor this, andthe tenant made a refcous, in fuch cafe, as to 
the rent and pound of pepper, they might have two feveral 
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nfiifes ; but as to the hawk or horfe, they could have only CHAP. Xx 
one. The reafon Of this difference, as given by Little- presen cagrd 
ton, is, that the rent and pound of pepper might be appors EDW. 3V. 
tioned ta each according to his moieties ; but as no moi- 
ety af a hawk or horfe could be had, therefore, notwith- 
ftanding their feveral titles, they could have but one’affife 
of fuch things °. 

THOUGH tenants in common were properly to have 
feveral actions of fuch things as concerned the realty, on 
account of their title to the realty being feveral, yet in per- 
fonal actions they might join ; as of trefpafs, for breaking 
their houfes, breaking their clofes, feeding and fpouling their 
grafs, cutting their woods, fifhing in their p:fcary, and the 
like, In lke manner they might bring a joint action of 
debt for rent, becaufe it was in the perfonalty ; but if tfley 
avowed for the rent, they ought to fever, becaufe it was 
in the realty &. Tenants in common might make partition 
by agreement ; but they could not be compelled by law to 
do it". 

As perfons might be tenants in common of a freehold, 
fo might they of a chattel, whether 1eal or perfonal; and 
in a fimilar way might one jointenant of a chattel make 
the perfon to whom he aliened his moiety, icnant in com- 
mon with the other jointenant!, One tenant in common 
of a term for years might have an cyectione firme againtt 
the other ; fo might a guardian have an ejectment of ward 
for lands held in common ; thefe being things that might be 
“apportioned and fevered. But one tenant in common could 
not have trefpafs gua/t cleufum fregit againft the other, 
becaufe, by the nature of their eftare, each might entc: 
and occupy per my ct per tout. And in chattels perfonal, 
if one tenant in common took the whole, there was no 
remedy in law for the other; but be muft retake it, if he 
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could. The fame of chattels real, that could not be fe- 
vered; as the wardfhip of the body (though we have feen 
it was otherwife of the land), where the one guardian 
could only take the body out of the pofleffion of the other, 
when he faw a fit time *. 

Next to the naturc of eftates, we are Jed to confider the 
modes by which they were created and conveyed. The 
moft antient ways of conveyance were by feofiment and 
by fine, both which have been frequently mentioned.. 
Deeds of releafe and of coniirmation had lately become more 
common; and the difcuffion of their defign and effect 
filled fome {pace in the learning of real property. 


A PERSON might convey all the right he had in lands or 
tewements by a relvafe, the form of which was, Noverint 
univerfi, Fc. me remififfe, relaxaffe, et amninod de me et 
harcdibus meis quictum claméffe totum jus, titulum, et cla- 
meum, que habui et habeo', We are told by Littleton, 
that fome releafes went further, and added, gue quovi[~ 
modo in futurum habere potero; but thefe words, fays that 
author, were null and void; for no right pafled by a re~ 
leafe, but that which the releafor had at the time. Thus, 
where there were father and fon, and the father was dif- 
feifed, and the fon, during the father’s life, releafed by 
deed to the difleifor all the right he had or might have 
without claufe of warranty, and then the father died, the 
fon might enter, notwithftanding the releafe; becaufe he 
‘had nothing in the land during his father’s life, but the- 
right defcended to him after the releafe ™, 


In cafes of releafe of all a man’s right in lands, the re- 
‘Jeflee fhould have a freehold in deed or in law, to make 
the releafe good", Thus the fon of the difleifor had a free. 
hold in law by the defcent without an entry, and a reldafe 
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fo made+to him would be good®. In fome cafes, where CHAP. Xxr 
there was no frechold either in deed or in law, as where ane eey 

the differfor let the lands for life, with reverfion to himfelf,  LDW. IV," 
a rcleafe to the diffeifor would he good, by reafon of the 

reverfion®. So if there were remainde:s over, a rcleafe to 

any of the remainder-men was good3. But if the tenant 

for life was difleifed, a tcleafe to a remainder-man would 

be void, becaufe he had not a remainder in deed, but only 

arizhtto aremainder’. Every releafe that was good to a 

reveifioner, or remainde1-man, was good to the fiecholder ¢ ; 

and fovne vera of a releafe to the freeholder ', 

Tur form of a deed of confirmation was this: Ruti- 
fcdffe, approbafi, et conf maf, Se. Arcleal anda con- 
himation difttred im many refpects, As for inflanoe: If 
a man let lands tor lite, and the tenant for life ket them for 
forty years, and the fift Icflor confirmed the eftute of the 
tenant for yeai*, «nd afterwards the tenant for life died 
during the term for ycars, the firft leflor could not enter *. 
But a releafe by the fuft leflor to the tenant for ycars 
would in this cafe be void, becaufe there was no privity be~ 
tween him and the tenant for yeas; for it was aiule, that 
a rcicafe to a tenant for years was not good, unlels there 
was a privity between him and the releflor*. “I nus:f the 
difleifor nade a leafe tor yests, and the difleifee releafed ta 
the termor, it would be void, but a confirmation would be 
good” It the diflerfo. coniirmed the eftate of the diffeifee, 
he had a clear fee-fimple, altho’ the confirmation was ex- 
prefled to be in tai], for life, or for only an hour *, A cons 
firmation toa tenant for hie would not, like a releafe, avail 
the remainder-man or revetfioner; but a confirmation to 
the remainder-man would bar the confirmor from entering 
on the tenant for life; becaufe fuch entry, by defeating the 
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eftate for life, would alfo defeat the remainder, againft his 
own confirmation ~. 

Jr there were two differfors, and a releafe was made to 
one of them, fuch releflee might hold fis companion out. 
But according to fome opinions, a confirmation would not 
have the fame effcct, for nothing was confirmed hut évs 
eftate, and that was a joint one ®. The fame if one join- 
tcnant confirmed the eftate of the other; but if in fuch 
cafe the tollowing words were added, “to have and to hold 
“to him and to his heits all the tenements, &c.’” it would 
become a {cle eftate in fee-fimple. It « therefore recom- 
mended by Littleton, that inftead of confirmiuig rhe cfate, 
the words fhould be, “ to have the fad land to him and his 
henry,” 01 for life, as the cafe might be , applyir g the words 
of confumation not to the eftate, but to the land‘. 

Somiiimes the words ded: or con efi had the fame force 
as confirmave, as if the diflerfee made a deed to the dilleifor, 
faying cd. lt et conceffi the land in queftion, this wculd ope- 
rate without livery, asaconhimation 4’. Sof a rian was 
in poficflion under a leafe for years, anda decd was 1 ade to 
hon by the words dedi or conceffi for life, 1 tail, or .n tee, 
it would cnure by force of the conhrmation to enlarge his 
eftate®. Where the words dedi et conceffi would not earre 
asa confirmation, they might as a new prant, as where 
the perion to whom the deed was made had nothing in the 
thing on which the confirmation would enure‘. Sometimes ; 
fuch grant operated ineaxtinguifhment of the thing given of 
granted, as where a tenant held of his lord by certain rent, 
and the loid by deed granted to the tenant and his heirs the 
sent, the rent thereby became extinct §. 

In like manner a 1eleafe was fometimes conftrued to 
enure to gnlarge an eftate, and fometimes de mittez, and 
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veft a right according to the fact and circumftances of the 
cafe. Thus if a reverfioner releafed to his tenant for a 
term, he muft {pecify the eftate he meant to give, whether 
for life, in tail, or in fee; and if there was no mention of 
heirs, the eftate was enlarged only for life®. But if a dii- 
feifec releafed all his right to the difleifor, as this was no- 
thing more than regitting the right of the difleilee, there 
needed no mention of heirs ; for the releffee had a fee-fimple 
at the time of the releafe made, and that which was before 
wrongful, was thus made lawful ; and if the releafe was to 
him only for an hour, it would enure in fee; for a right 
being once gone, was gone for ever!, A releafe was faid 
alfo to enure by way of extinguifhment, where he to whom 
the releafe was made could not take the thing releafed ; 
as where a lord releafed to a tenant all the right he hid in 
the feignory, or the land: the fame of a releafe to the te- 
nant of the land of a rent charge, or common of paiture *. 

A CONFIRMATION, as the name implies, was defigned’ 
to fubftantiate a defeafible cftate, which had been obtained 
- either by right or by wrong ; and therefore it was rarcly, if 
ever, made in concurrence with the party who gave rife to 
the imperfect intereft which it was meant to confirm, But 
a releafe, though applicable to divers cafes, where it was 
certainly a fubfequent tranfaction, and made upon an after- 
thought, as to diveft a right, or enlarge fome pre-exiftent 
eftate 5 yet was not unufually adopted as an original con- 
veyance, fur the transfer of the freehold and inheritance. 
The way was this : A deed of /eafe was made to the party 
intended to be the purchafor for three or four years ; and 
when he had entered on the pofleflion, immediately, or very 
foon after, a relea/e of the inheritance was given to him ; 
and thus he became feifed as completely as jf by fine, or 
feofiment with livery of feifin', Phus @ teafe and releafe 


b Litt, 465, § Ibid. 466, 467- * Ibid. 479480, 132 Hen. VI.& 


Aag were 


357 
CHAP, bea 


ee 
HENRY VI 


EDW. ¥¥. 


ws 


OHAP. XX1. 


Ngee prennened 
HENRY VL 


Bow. Iv. 


aAttornment, 


HISTORY OF THE 


were practifed as a full transfer of the freehold and inherie 
tance. This, as well as a feoffment to a ufe, which will 
be confidered prefently, was a deviation from the common- 
Jaw conveyances, which, we fhall foon find, began to give 
place to thefe and other new modes of transfer, grounded 
upon the doctrine of ufes. 

In confidering the nature of conveyances at this time, 
we muft not forget to fpeak of attornment, which was a 
neceflary requifite for the completion of fome giants that 
were particularly circumftanced. Attornment was the agree- 
ment of the tenant to a grant of a feignory, or of a 
rent; or the agrcement of a donee in tail, or termor for 
life, or for ycars, to a grant of the reverfion or remainder. 
In the time of Henry if]. ™ we had occafion to mention 
this, among other topics arifing upon the fubje&t of tenures, 
but fince that time preat altcrations had taker place in it. 
What was there faid, ts confined to attornment of the for- 
mer kind, namely, upon a grant of the lord, which 
dodtiinc, however, appears in a very different point of 
view, as cashibited by Littleton, As this firhjeét leads us 
to confider very particularly the relation between lord and 
tenant, it is well worthy of attention. We fhall therefore 
take afhort vicw of it; and fhall begin with grants made by 
Jords, and then proceed to grants made of reverfions and 
remainders, 

Ir a lord granted by deed the fervices of his tenant, the 
tenant muft attorn during the hfe of the grantor, or the 
grant would be void. ‘The foym of attornment was either 
by faying, “ Lagree to the giant made to you,” or “Tam 
“content with the grant made to you ;” o1, as were the maft 
common forms, “I attorn to you by torce of the faid 
grant,” or “ I become your tenant ;” o1 by delivering to the 
grantee a penny, or any thing, by way of attornment?. 
So much did the validity of fuch a grant depend on the at- 
tornment, that if the lord made a fecond grant, and the 
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tenant firft attorned to the fecond grantee, he would have CHAR XX& 
the fervices, and any attornment afterwards to the fir Sere. 
grantee would be void®. If a manor was fold, it wasne~ BW. 
ceflary all the tenants fhould attorn, except thofe at will, 

dor they need not?, If any tenant kad made a leafe for 

life, or in tail, faving the reverfion, the reverfioner was to 

attorn, and not the tenant for life, or in tail, for they were 

not immediately privy to the grantor’. So in cafe of lord, 

mefne, and tenant, the mefne fhould attorn to a grant of 

the fervices by the lord, and not the tenant peravaile'. 

But it was otherwife when the grantee of a rent charge, 

or rent feck, granted it over, for then the teuant of, the 

freehold, on which the rent was charged, was to attorn 5 

for the avowry was not to be made on any perfon, but asin 

lands charged with the dittrefs*. So where lands wer@ let 

for life, with remainder over in fee, and the lord granted 

the fervices, it was {ufRcient if the tenant for life attorned ; 

for hein remainder could not be faid to be tenant to the 

lord to this purpofe, tli after the death of the tenant for 

life. Yet if fuch remainder-man died without heir, the 

lord would have the remainder by efcheat & 

Tus far of attu:nnent, where it was neceflary to com- 
plete a grant of fervices, or of rent. W’e have before fad, 
that it was alfo neceflary where land was let tor years, 
for life, or in tail, and the reverfion was granted either for 
life, in tail, or in fee; for in fuch cafes it was requifite 
that the tenant for years fhould uttorn to the grantee in 
the life of the grantor ; and by {uch attornment the free- 
hold would pafs wathout any livery oi feilin*. In like man-~ 
ner, if land was let in tail, or for life, with remainder over 
in fee, the remainder over could not be granted without 
the attornment of the tenant of the land*. Where land was 
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to the leflor, and livery of feifin was made to the tenant 
for years; if the reverfion was granted, and the tenant 
for life attorned, the grantee by force of fuch attornment 
might diftrain the tenant for years for rent due after fuch 
attornment ; for where a reverfion depended upon an eftate 
of freehold, the attornment of the freeholder was fuffi- 
cient ¥, 

WE have hitherto been {peaking of a grant by deed: 
there was fome difference where the grant was made by fine. 
For if the lord granted his fervices by fine, they were im- 
mediately in the grantee by force of the fine, but yet the 
lord could not diftrain for them without attornment. How- 
ever, if the tenant died, leaving an heir within age, the 
gratitee would have the wardfhip, the feigrory being in 
him by the fine without attornment: the fame of an 
efcheat?. So if a reverfion dependent on an ¢ftate for life 
was granted by fine, the reverfion was immedietely in the 
grantee by force of the fine, but he could have no action of 
wafte without attornment ; yet if the tenant for hfe aliened . 
in fee, the grantee might enter, fuch alienation being to his 
difherifon, as he had the reverfion*., The lord in the above 
cafe could not have relief without attornment, beca afe this 
was a matter that lay in diftrefs, and he could not avow 
the taking to be good and lawful, as was before obferved, 
without attornment. To eftablifh wardfhip, or efcheat, 
there needed no diftrefs, but an entry, which he had by 
force of the fine >. So if there were lord, mefne, and tenant, 
and the mefne made a grant of the fervices of his tenant, 
and then the grantee died without heir, the fervices of the 
mefnalry would efcheat to the lord pay amount, and he might 
diftrain for them, notwithftanding there had been no attorn- 
ment ; and this for two reafons, given by Littleton: Firft, 
becaufe the mefnalty was in the grantee by force of the 


J Lug s7r Ibid 579 2 Thid 580, 581.» Ibu. 582, 
fine, 


ENGLISH LAw. ra 


4 


ftae, and fo, being very tenant to the lord paramount, he CHAP. tity 
naght avow upon him, tho’ he was not compelled fo to do ; Say va 
and if the grantor had died without heir, during the life of EDW. I¥s 
the grantee, he would have been compelled to avow upon 
the grantee : Secondly, becaufe the lord paramount claimed 
the mefnalty not by force of the grant by fine, but by virtue 
of the fegniory paramount °. 
In like manner, for a fimilar reafon, if a reverfion de- 
pendent on an eftate for life was granted by fine, and the 
grantee died without heir, the lord would have the rever- 
fion by efcheat, and alfo a writ of wafte, notwithitanding 
there was no attornment; but where a perfon claimed by 
force of a grant by fine, as heir, or afhynee, he could not 
diftrain, nor avow, noi have wafte without attornment 4, 
Tuts do€trine of attornment did not reach to devites 5 
for if a rent fervice, or rent charge, was devifed by will, 
the devifee might diftrain without attornment°, and the 
devifee of a reverfion might have waite without attorn- 
ment. ‘The reafon tated by Littleton 1s, that the will of 
the teftator fhould be performed , whereas it might be de- 
feated, if made dependent on the attornment f. 
Tuus far of attornment to complete conveyances that 
were lawful, butif a grant and fine ftuod in need of this 
atlent of the tenant to perfect the transfer of the land, much 
more fhould an unlawful a&@, as a diffeifin, intrufion, or 
abatement. Thus it 1s laid dawn by Litileton, that if the 
tenants of a manor did not attorn to the diileifor, then, 
tho’ he died ferfed, and his heir was in by delcent, yet might 
the difleifee diftraig for the fervices, becaufe all the manor 
did not defcend to the heir 8. 
Tue reader has been before reminded that a recovery 
on a pracipe had continued to he a mode of conveyance ; Feigned sete, 
and the decifion in Taltarum’s cafe, as it gave additional or 
effect to this proceeding, contributed to make it more 
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edasacommon aflurance of eftates, and began to partake 
of that high credit and authority which had long been 
attributed to a fine. 

A PERSON who was feifed of a clear fee-fimple might 
convey his eftate by a recovery; and by later opinions, 
confirmed by Taltarum’s cafe, the feme may be faid of a 
tenant in tal. What pcrfons, by reafon of the narrow- 
nefs of thcu eftate, could not convey by recovery; what 
circumftances were neceflary towards making the reco- 
very complete and effectual ; and how a recovery fuffered 
by {uch perfons, o1 without fuch citcumftances, might be 
avoided, is an inquiry that will beft difcover the nature of 
a recovery as a conveyance. 

A’ rgIGNED recovery, like all other judgments, might 
be examined in a writ of error or attaint. But the 
nio.e common way was to falfify the recovery (as it was 
called) by another action, fomctumes grounded on an entry, 
and fometimes not, as the cafe might be, or by a plea to 
any ation founded upon the recovery, ‘Thus, if the 
clamant’s entry was not taken away by the recovcry, he 
might bring an affife ; and when the recovery was pleaded 
againit him, he might reply fuch matter as would avoid 
the iccovery: the fame if his entry was taken away, and 
he brought a pr zcipe, and the recovery was pleaded. Some 
fpecial a€tions were given in certain cales; as a quad ct 
difor.at, for a particular tenant, deceit for want of fum- 
mons, and fome others. Another way ot falfifying was by 
plea; as where an action was founded upon a recovery, and 
the tenant pleaded matter to avoid the recovuy 

THe grounds upon which a recovery might be falfified 


were various. [hus, if a recovery was pleaded, it 
might be rephed, that at the time of the wnt brought the 


tenant was not tenant of the freehold, nor at any time 
fince*®, Vhis plea of no tenant to the pre ipe, was the 
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moft commer. Another ground was coving as if the CHAP. Xay 
entry of one’ “who had right to the land was taken away, sonia 
and he got another to enter covinoufly, andthen recovered EDW,. VEE 
againtt ‘the perfon fo. entering ; this might be falfified, tho’ 

the party recovering had: good title. “hus, where a wo- 

ran had titke of dower and got another to enter, and then 

the recovered againft bim that entered, this might be falfi- 

fied for the covin?. 

Ir feems to have been laid down as a general rule, that 
no party or privy to a recovery fhould falfify in the point 
tried by verdi@t. Thus, on an iflue of non dedit, ifa ver- 
di&t was found againft a tenant in rail, this being a deci- 
fion of the title, neither he nor his iflue would be permitted 
to falfify, but they muft refort to an attaint: otherwife, 
if the iffue had been upon a collateral point, and fot 
upon the title; or if the recovery had been by default *, 
Yet, notwithftanding this rule, where the party could not 
have an attaint, he might in fome cafes fallify in the point 
tried : for it was laid down, that where a man feifed in 
Borough-Englith loft by falie oath, as the uttaint belonged 
only to the heir at common law, the younger fhould be 
permitted to falfify in the point tricd!. hough this re- 
ftri@tion was Jaid on parties and privics on account of their . 
being in moft cafes intitled to another remedy, either by 
writ of error or attaint, yet a ftranger, who had not 
fuch remedy, was allowed to falfify in the point tried, or 
alledge any matter which would prove the recovery, or 
the title of the demandant, to be void". Thus a recovery, 
with all the fanétion of a judicial proceeding, and of a re- 
cord, was fubject, like other conveyances of eftates, to 
be canvafled, and made void, if irregular, or if fuffered 
by perfons who had no title, or not fuch an eftate of inhe- 
ritance as was by law completely in their difpofal. 
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Tue maf novel mode of conveyance was & feefiment 
toaufe. We have alicady taken notice of the orgin of 
ufes, in {peaking of the, feveral ftatutes that were pafled for 
correcting the inconveniencies futfered from this new 
{pecies of property. Notwihftanding the diftance of time 
fince thofe ftatutes were made, there appear nothing in 
our books relating to w/es, till the reign of Henry VI. 
Though itis probable that a proper n/e was meant even by 
the ftat, 50 Ed. IH. and it is certain, this property was 
well known in the reign of Richard II. and Henry 1V. yet 
it is pretty clear, that u/es were not carried to any great 
extent, till the foreign wars of Henry V. and the civil dif- 
fentions between the Houfes of York and Lancafter made 
it neceflary to find out fomc method of conveying and con- 
cealing real property from the reach of debts and forfeitures, 
The expences and attainders which then threatened the no- 
bility, made them refort to ufes, as the moft convenient 
method of fheltering their lands from the confequences of 
both. 

WE have now fufficient lights to enable us to trace the . 
fteps by which w/es gradually arofe, and took the form in 
which they afterwards appeared. As low down as the 7th 
of Henry VI. this kind of property was fo little regarded, 
that we find it fated by one of the judges as a thing not 
allowed by law, and intirely yoid, 1f a man made a feoff- 
ment with a provifo, that he himfelf fhould take the 
profits®. It was not till the 33d year of the fame 
reign, that judicial opinions feem to have altered in favour 
of thefe feofiments ; and then, upon a queftion of collufive 
feoffment to the hear to avoid guardianfh.p ; where it was 
agreed by the bench, thata feoftmenttc thehem andaftranger, 
and to the heirs of the heir, was lawful, and nocollufion, 
on account of the intereit of a ftranger. Again, where a feoff~ 
ment was to the fon to enable him to marry his daughter, 
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or to pay debts4; in both thefe cafes it was agreed, that CHAP. er 
a fubpoena lay againft the feoffees to compel them to per- 
form the trufts; but it was held, if the*feoffces in cither of  EDW. 
thefe cafes infeoffed another perfon, there was no remedy : 
againft the fecond feoffee. 
‘In the 37th year of this king there is a cafe which fets 
forth the ftate and application of x/es, and the courfe they 
were then in of being inforced in chancery. A man had 
fignified his defire that his feoffees fhould make a feoffment 
to a perfon to whom he had fold the land; and it was 
agreed in the exchequer-chaniber, whither the caufe had 
been adjourmed, firft, that the intention of the feoffor 
fhould be declared by fome writing, and not by a verbal 
meflage ; fecondly, that where one devifed by his will, that 
his feoflves fhould make an eftate for life to one, remainder 
to another, the remainder-man fhould have a fubpoena to 
efta>lifh his eftate, even in the life of the tenant for life. 
In the 4th year of Edward IV *. this kind of property is 
thus fpoken of in the very language and terms which have 
ever fince been applied to it: 7. infeoffs 2B. to the ule 
of 4.3 here A. is feifed of the land to the ufe of 4. who 
only infeoffed him upou truft and confidence : upon which 
feveral rights the court thus explains itfelf: “ In the chan- 
“‘cery, aman fhall have his remedy according to the in- 
“ tent of the feoftment, and according to confcience ; but 
& in the common-pleas, and in the king’s bench, accord- 
‘*ing to the courfe of the common law it is otherwife ; for 
““ the feoffee fhall have the Jand, and the feoffor fhall have 
f OtINE ae nt is owivico meni stnong) it was canly 
*¢ upon confidence.” 
-Ir appears from hence, that the judges had qualified 
their notions concerning this new fubject of property, fince 
the beginning of the reign of Henry VI. when the frit 
opinion before-mentioned was delivéred. Ufes had now 
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been very well confidered, and their properties abd incidents 
recognifed. So completely was a w/z confidered as fepa- 
rated from the land, that in this fame year * it was declar- 
ed, that a feotiment without any intent exprefled, or if 
expreffed to be to the feoffor and his heirs, fhould always be 
conftrued as made to the ufe of the feoffor’s will, and that 
he might alter it whenever he pleafed ; except where it was 
declared to the ufe of a ftranger, or the intent was to take 
back an cflate tal; for in thefe cafes the intereft of a 
third perfon was conccrned, and it would not have been 
confiftent with conicience to defeat it by any fubfequent 
alteration. i 

In many rfpects the properties of a ufe were fettled in 
awalogy to the law rcfpecting and. It was to defcend as 
the land would: thus 3st went to the younger fon in Bo- 
rough-Englth. If one feifed ex parte macrnd, or feifed 
in tail, with remainder over, infeofted one to a ufe, the 
ufe defcended as the land would have done ; but it was not 
fo of land held in right of the wife'. There was a pojfé/~ 
fio fratris of aule". But where the ec/fui que wt was at- 
tainted, and died w:thout a will, the lord was nut intitled 
to the ufe, nor was the heir, and it was thought it fhould 
belong to the feoffees *. “The conclufions of the common 
law for a long time lay fo ftrongly im favour of the legal 
owner, that if the feoffee died feifed, his heir became ab- 
folute owner of the land, difcharged of the ufe; and this 
opinion prevailed till 14 Ed. 1V. when the heir was held, 
liable to a fubpoena’. 

Tue coufcientious difcharre of the, truft repofed in 
the feotfee was fo regarded, that any ftranger who became 
feifed of lands by feoffment of the feoffees with notice cf 
the ufe, was anfwerable to the ce/fui que ufe*. A woman 
tying ceffui que ufe became covert, and was not allowed to 


*4 Ed IV. 8. * Bro, Feoff. ai Ufes, 34. 
tT 5 hd lV. 7. b y Frez. Subp. 14. 
“5 Lily. 7- % 5 Ed IV. 7.b, 

€ 


command 


ENGLISH LAW. 


er feoffee to make an eftate ; for he by fo doing, 
it was fajd, would be guilty of a breach of truft, and be 
committed to prifon by the chancellor*; and under the 
hke penalty, the feoffee was bound to mazntain all Suits 
incident to the freehold®, Ufes were thus eftablithed as 2 
{pecies of property diftinét from the land out of which they 
iflued ; the land and the ufe weie two independent fubjects, 
and might refide in different perions. A gift of land by 
fine or feoffment without fomething more, did not now, 
as formerly, convey any intereft in the land; the ufe ac- 
crued only by the exprefs appointment of the tcoftor, or upon 
fome equitable right to it. 

Tuis is the height to which ufes had grown in the pe- 
riod of which we are now treating: then confequegces 
were carried much farther in the reigns of Henry VII. and 
Henry VIII. : already they had raifed much jealoufy in the 
courts of common law, and in the legiflature. They were 
at firft treated as little better than pretences to cover fraud, 
and were at length admitted rather as abufes which had ob- 
tained a legal form by fufferance, and in that hight the 
parhament at different times endcavouied to correct and 
reftiain their irregularities, without attemp‘ing entircly to 
eradicate them. 

INDEED, ufes were pregnant with great inconvenicncies. 
The pofleffion of land by 4. to the ufe of B. was a con- 
currence of rights that could not fail of prodicing con- 
fufion. 4. the terre-tenant, as the lawyers called him, was 
poffeifed of the land by the forms of law, and fo was ity 
degal owner , but a confidence was rcpofed in him by the 
giver of the eftate, that he fhould hold 1t to the ule of B. 
for this reafon called the ce/fus gue u/.. Thus B. received 
the profits ; was in confuience and equity the owner; he 
eryoyed a credit and importance in the world by expending 
its produce, though the land was not liable to the engage- 
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credit and importance. Thus a kind of deceit Was prac- 
tifedon mankind. To remedy this, occafional éxpedients 
were applicd, which were of fome benefit in particular 
cafes; while the difcafe, ftill vigorous; pervaded every 
pait of the law of real property. The plan upon which 
thefe expedients were conceived was, to put the ceffui que 
ufe into the fame condition as if he was feifed of the actual 
frechold by the folemnities of Jaw. Such regulations, 
fiom the fubject of them, were called the /ratutes of per- 
nors of profits, and have been already mentioned 1n their * 
proper places. 

Tue laft fpecies of conveyance, if it can be fo termed, 
and that which was nearly connedcled with gifts toa ufe, 
wasthat by will, ‘The diftinction between gifts of land by 
deed and by will became more itrongly marked ; for tho’, 
ina gift by decd, if the tenant of the particular eftate re- 
fufed to accept the livery, the remainder wes void; yet 
af the firft devifee ictufed, the remainder was fill good, 
and he took in pollefion immediately®, Another dutinc- . 
tion was this: If Jand was given to a man ahd the heirs 
male of his body, and he had iflue a fon and a daughter, 
and died; the fon entered, and the daughter had iflue a 
fon, and died; and then the donee died without iffug 
male; here the fon of the daughter was not to have the 
land, though he was heir male; but if it had been by de- 
vile, he would‘, And fo of a devife by aman to 1. Sv 
for life, remainder to his heirs male, and to the heirs male 
of their body; he died; J, S. had iflve a daughter, who 
had iffue a fon; and J. §. died: it was held, that the fon 
of the daughter fhould have the land; and this was, be~ 
caufe the will of the devifor fhould be fulfilled ¢. 

A notion had begun to prevail refpecting the devife 
of a chattel, which was entirely novel. A gift of a chat« 
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tel withagt any fpecification, or if for life, was heretofore CHAP. xx, 
cnt as a gift for ever; a chattel not being refpected SENey vu 
by the law in the light of fuch permanent property as might EDW. Ivy 
be limited over from one to another, after the death of the 

pofleflor. But, atlength, the following method was hit upon, 

by which a chattel might be bequeathed over, in like man- 

ner with real property. It was held, that a man might 

give, by will, a book to one of his executors, to bave and 

ufe for the term of his life; remainder to his other execu- 

tor, tothave and ufe for the term of his life; and then 

to the parifhioners of fuch a parifh. The reafon of this 

opinion was, becaufe only the ufe was given for life ; and : 
therefore a fort of remainder over might be reafonable and ae aia 
confiftent therewith. Such was the origin of thatfort of 5 
which in later times have been called executery devifes*. 

In following the hiftory of revolutions in the laws rela- 
ting to property, the reader’s attention has been principally 
taken up with that artificial and refined fyftem, upon which 
a title to land and inheritances was governed ; the magni- 
tude as well as the difficulty of the fubjeSt requiring a very 
clofe and ferious examination. The lawof chattels is of a 
lefs complicated nature, and being regulated upon princi- 
ples of plain fenfe, independent of the influence of any 
peculiar fyftem of things, is more eafily comprehended. 
The few opportunities that have hitherto prefented them- 
felves of {peaking on this part of our enquiry, were when 
we confidered the feveral actions in which chattels might 
become the objects of judicial difcuffion; and fuch idea of 
this kind of property as could be collected from thence, 
muft be very imperfect. As perfonal property had of late’ 
years been growing into greater confideration, owing to 
the increafe of trade and manufadtures, it became more 
agitated in our courts ; and lawyers veftowed upon it fome 
fhare of that attertion, which feems, before, to haye been 


Of chattels, 
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reports of this period furniih feveral cafes upon the qualities 
and incidents of this fort of property, with the nature of 
contraéts and agreements, and other methods of transfer- 
ring it from one to another. Thefe are almoft new fub- 
jects; and as they conftitute the foundation of what has 
fince been raifed in modern times to fuch a height as 
nearly to overfhadow and obfcure the law of eftates, they be- 
come extremely deferving thecuricfity of a juridical horian. 

‘Tue firft point to be confidered on this fubjeS J what 
things were deemed of fufficient importance to come under 
the denomination of property. Animals that were properly 
era natura, were notconfidered as being the property of any 
one However, there was a fort of incomplete property, that 
accrued ratione folt, and yavethe owner a title *o an action for 
an injury done tothem. Thus it was laid down, that a perfon 
who had a park or a warren, had not therefore fucha pro- 
perty in the game thereof, as in an action of trefpafs for 
taking them to call them depores fuos, or damas fuas ; but yet 
he might declare for mzl/e lepores, or damas vizinti, andioit 
was adjudged over and over again °. The fame of doves and 
hawks*. ‘I his idea was carried fo far, as for it to be laid 
down for law, that no gift could be made of a deer in a 
park; and this feems to have been a general opinion; but 
chief-juftice Brian endeavoured to make this caception to 
it, that a white deer, or any that feemed to be identi- 
fied by fome peculiarity, might be given away, as a thing 
in which a man hada clear property: and this diftinctiion 
feems to conform with what had been laid down in a for- 
mer period, that a man might have property in a tame 
deer*, The feruple concerning the meaning of meum and 
tuum was once carried to a very extravagant length; for 
in an action de male ignem cuftodiendo, the writ was igneme 
fuum, which was excepted to, becaufe no one could have 


£3 Hen. VI. ¢5. 7 Hea. VI. i 18 Ed. lV. 1g. 
g8- 22 Hen, VI. 59, 43 Ed, ILL. 24. 
* 56 Ld. IV. 7. 


property 


ENGLISH LAW. PL 


property §f fire ; but the objection was over-ruled as fri- CHAP. X24. 
volous!. * If a man came into the freehold of another and eee 
cut trees, and made timber of them, the property was con- EDW. 1¥. 
fidered as remaining in the owner of the foil till j¢ was 
carried away™. If a fow was taken ‘by way of dittrefs, 
and then pigged, the owner might have replevin of the 
pigs as well as the fow, and recover damages for both”. 
Iv was a very old rule of law, that a man’s property in 
any thig fhould not be transferred by the wrongful taking 
of it; % thing therefore fo taken remained the property 
of the owner, whatfoever handsitmight pafs through, or by 
whatfoever means, except only by a fale in market overt ; 
to which the law, for the fecurity and confidence neceflary 
in the dealings of men, allowed fuch credit for @air- 
nefs, as to convey a clear title to a purchafer. But if 
goods were fold in this public manner by a collufion be- 
tween the buyer and feller, or if the buyer knew that the 
vendor had taken them wrongfully, then the property would 
not be changed°; and fome went fo far as to hold, that 
if the toll of the market was not paid, the property would 
not be changed ?. In fuch cafes, and where the fale was not 
in market overt, the law was, that the owner might take 
his goods wherefoever he found them ; but the feller would 
neverthelefs be intitled to all the price agreed for between 
him and the buyer, who had no recompence but the admo- 
nition of caveat emptor to make him more circumfpedct 
on other occafions4. If a man took the goods of another, 
and offered them to an image, the fuperftition of the age 
had allowed this to be as complete a change of property 
as a fale ina market or fair ; but if they came back to the 
hands of the firft trefpaffer, the owner might take them *. 
Tue conftruction of the common law upon the law of 
nations was, that any one might feize the goods of the 
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king’s enemies imported into the kingdom ; and alfo 
the goods of Englifhmen taken by fuch enemies, to the 
exclufion of the king, the admiral, and the owner, unlefs 
he came the fame day they were taken, and claimed them 
ante occafum folis*. 

Tue moftufual mode by which chattels were transferred 
from one perfon to another, was by bargain and contracts 
of feveral kinds, the law of which began now to be tole- 
rably well underftood. “I'he foundation of every cgntract 
required that there fhould be 2 mutuz| benefit to both par- 
ties, thatis, a guid pro guo; otherwife it was a nudum 
paéium, and fuch to which the law would not give effect. 
‘Thus where a men brought an action upon the cafe againtt 
another for not building a mill by a certain day, according 
to his engagement, the declaration was held all, becaufe it 
did not ftate that the defendant was to have been paid any 
thing for ois labour, in which cafe the bargain would have 
been void'. A promife to give a perfon a fum of money 
if he married his daughter, was a contraét whofe validity 
was much queftioned, on the idea of there not being a quid 
pro quo. An aétion of debt upon fuch a promife was de- 
bated with fome difference of opinion. In fupport of it 
many inftances of bargains were quoted by Prifot, which 
he thought bore fome fjimilarity to the prefent, and were 
efteemed good in law. Thus if 4. foldahorfe for 10]. and 
had no horfe at the time, yet he might have an action of: 
debt for the money, tho’ there was in fact no guid pre gna; 
but becaufe if 4. had a horie the buyer might take it, the 
bargain was to be fupported in law. Again, if one fold his 
land for rool. debt would lie for the money immediately, 
tho’ the purchafer could not have the land without the ce. 
remony of livery, Again, if a perfon was retained to be 
counfe] for a certain fun., he might have an action for the 
money, tho’ the other might perhaps have had no advice 
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from him: to which Davers added, that if a man pro- CHAP. XX1 
mufed arbother a fum of money, on condition of his carry- rere 
ing fome corn belonging to /V. B. andhe carried it, debt = EDW. 1V. 
would lic, tho’ there wa» no quid pro quot. Notwith- 

ftanding thefe in‘tances in favour of the aétion, the inclina- 

tion of the court feems to have been azainfl it; but the 

caufe was adjourned without a decifion. 

Barcains about matrimony were very common, and 
many fuch adtions appear ta tne books from the reign of 
Edward HI. down to the time of which we are now wrt- 
ing. A diftinétion had buen made, where the woid marry 
or marriage was or was not ufed in the agreement*; and 
the courts held, thit the term marry or m2 riage had the 
effect of making it wholly a /pzztual matter, fo that an 
action ought not to lie for it in the temporal courts’ but 
that otherwife an action would lie. We find no notice of 
fuch diftinction now, but it was held per totam curiam, 
in the reign of Edward 1V. that debt would not Jic for 
marriage-money, becaule the defendant had not gud pre 
quo, and it belonged to the fpuitual cout’. Yet a few 
years after, when this opinion was meintained by the 
matter of the rolls, and by C/ cdr, Littleton, and Town/hend, 
the contraiy was held by Rages sand Sulyard* So difficult 
was it to adyuft a point of law that had once been agitated 
with different fuccefs. 

A contract could not be perfect without the agree- 
ment of both parties. ‘I hus if a perfon cheapened wares 
in a market, and the tradefman named the price, this was 
no bargain, fo as to enable the buyer to take the goods, 
unlefs he paid the monty, or a day of payment was fixed *. 
If therefore fuch a perfon had gore away without pay- 
ing, and nad brought the money the next day, the feller 
would not have been obliged to accept it®. When the 
bargain was compleated by agreement, the vendor was in- 
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titled to the price in all events, whatfoever happened to 
the thing fold. Thus, as was before feen, though the 
right owner fhauld retake his property from a vendee, the 
vendor might fill have an aCuon of debt for the price *% 
Again, where a man feifed of land i jure uxoris, fold four 
hundred oaks for 20]. and half were taken during the life 
of the wife; fhe died, and, the baron not being tenant by 
the courtefy, the heir entered, and the hufband brought an 
action of debt for the remaining half of the money (the 
former being paid in the wife’s life, when the trees were 
removed) ; it was held a good action by the whole court ; 
becaufe the contract was good at the time of the bargain, 
and being intire, it could not be fevered; wherefore hav- 
ing taken part of the caks when he might have had the 
whole, the neglect was his own folly: but it would have 
been otherwife, if it hid been agreed that he fhould not 
cut them before fuch a day, before which day the wife had 
died, for then he would not have had guid pro quo. In 
like manner it was held, that fhould a horfe, after being 
fold, die in the ftable of the vendor between the fale and 
the delivery, the vendor might have debt for the price %, 
Tt w.s at the pleafure of the vendor to retain the horfe till 
he was paid the price; and yet he could not have an ac- 
tion of debt till the horfe was delivered ; the property, how- 
ever, was in the buyer by the bargain; fo that if the buyer 
tendered the price, and it was refuied, he might take the 
horfe, cr have detinue for it ©. 

Tue law allowed contracts to include things not in ¢/f?. 
‘Thus a man might contract for the fale of all profits and 
tithes to come of his Jand the next three or four years & 
Again, a perfon might purchafe wood for fo much money, 
if he approved it when he faw it. In fuch cafe, if he difliked 
it, there was an end of the bargain, if he agreed to it, 


© Vid. ant, 3471, © 78 Ed IV. 22. 
418 Bd. IV. 5. fo Hen. VI. 43. 
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he was bound&. The contract of a fervant, attorney, or CHAP, XXI. 
faGtor, Was held to bind the principal fo as to make him Soy 
. HENRY VL 
hable foi the price, though the thing fold never came to his EDW. IV. 
hands ». 
Ir feemed to be thought, that though a purchafe of things 
for the ufe of a fociety, if agreed to by them, would charge 
them with the price ; yet if the purchufe was for them, it 
would not bind them without an apparent agreement; it 
might however be queflioned whether the law would not 
interpret their ufe of the things purchafed as an agreement; 
and fo it was afterwards detcrmined?, 


B18 Ed. IV, rg. »g Ed IV, 13. i) g@ Hen. VI. 22, 
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HENRY VI. EDWARD Iv. 


Sudicature in Parliament—Origin of private Afis—The 
Court of Equity in Chancery—Cafes determined before the 
Chancellor—Of Proceedings by Bi'l in the King’s Bench 
—Hjetione Firme—Aétions upon the Cafe—Ativon of 
Forcible Entry—Of Forger of Deeds—Damazges and 
Cofts—Of Protections-——The Criminal Lavu—Larceny— 
oO} Appeals—Of Provors—Of Battel—-Of Clergy. 


HE adminiftration of juftice during thefe two reigns 
affords an object of enquiry equally intereiting and 
important with the law of private rights. The novelties 
in this part of our juridical fyftem confift principally in 
the perfeCtion to which the fcience of pleading had arrived, 
the introdudtion of fuch new actions as had been given by 
fome late ftatutes, and fome fight variation in the furm of 
judicial proceedings. 

"THOUGH the commons in the reign of Henry IV.# were 
checked in their attempt to partake in the judicial autho- . 
rity of the king and lords, and the Ictter of the refolution 
then paffed ftood on record againft them; yet fuch a folemn 
declaration that their aflent was neceflary to all /atutes, 
joined to fome reafoning on the quefticn, at length led to 
the eftablifhment of this legiflative right. ‘Ihe king and 
lords, however, went on making awards on petitions during 
the reign of Henry IV. and thofe that followed ; till at laft 
itbecame tooclear, that all thefe, as altcrations, in that par+ 


2 Wid. ant. 277. 


ticular 
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ticular inftance, of the law, could no Jonger with propriety CHAP. xxzt, 
be called judgments or awards, but were to all intents and grea ccerd 
purpofes légiflative acts, and, as fuch, fhould be ailented to Epw. ay, 
by the whole parliament. Wee fhall prefently fee the tteps 

which led to eftabliih the practice conformably with this 

epinion. 

Tue criminal part of the original judicature in parlia- 
ment was exercifed in numberlefs inftances during this pe- 
riod, and frequently affified the reigning party in deflroying 
their enemies, when the common tribunals (fummary as 
even they were) could nei, confiftently with a colour of 
legal formality, completely execute their vengeance. We 
have no intimation that the commons were at all defirous 
of taking any part in thefe judgments. Ina forme: reign, 

the lords temporal, with the king’s aflent, adjudged, that 

feveral lords, two knights, and others, who had been taken 
and beheaded as traitors and rebels, fhould forfeit all their 
lands in fee which they had fuch a day, with all their goods 
and chattels; to which judgment _all the lords prefent put 
their names‘, “Vhis could not be confidered as a judg- 
ment fecundum kegem et confuctudinem Anglia; as it gave, 
contrary to the commun ]:w, a forfeiture of lands after the 
death of the parties, and that, too, where fone ri them 
were commoners. ‘This could only opcrate as a legitlutive 
ach. 

Sir John Mortimer having been committed to the 
“Tower on fufpicion of Rieieieaton: had efcaped, and was 
in 2 Hen. VI, indicted for that cfcape : being again appre~ 
hended, he was brought before parliament, and judgment 
was given againft him upon the indictment. ‘This was a 
‘judicial act of the legiflative kind, if it may be fo called, 
which it does not appear the commons had any fhare in, 
nor did they make any proteftation :n fupport of their pre- 
tenfion. Thefe aie felected out of many cafes of the like 
kind during the period of which we are now writing. 


* Henry 1V. * Parl, Hift. vol, 11, 64. 
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THouGH ise houfe of commons had acquired great 
weight in the conititution during thefe reigns, particularly 
under the houfe of Lancafter, ther: is no mention of their 
having concerned themfelves ia thefe parliamentary judg- 
ments of lifeand death. But at length a politic prince 
found it convenient to make ufe of them, to give colour to 
the rrofecution of 2 great and obnoxious man ; and by that 
meafure paved the way to fixing the commons in this le~ 
giflative right. “his was in the proceedings againit the 
duke of Clarence, in the i7th year of Edward IV. What 
makes this more remarkable is, that it was at a time when 
the fteward of Engiand prefided, and the lurds might feem 
to be no longer acting in their parliamentary characier, but 
fimplyasacourt. “Ine xing on this occafien was in the houfe, 
and tppearcd in the light of a profecutor; for he was the 
perfon, and the only one, who enforced the charge againft 
the duke. Some cvidence was produced: the houfe of 
lords were of Gpinion, that the cvidence was fuficient, and 
therefore procecded to cundemnation, the duke of Buck- 
ingham, for that time high-fieward, pronouncing the fen- 
t..ce; but the execution was delayed. The charge againit 
this unhappy ptince was that of treafon, with the overt 
acts of uling incantations, and fpreading reports of the 
king’s illegitimacy; but bis principal crime was afperfing 
the judges and juries who had concurred in the condemna- 
tion of Burdet and Sta y, two of his friends. 

Tue king refclved to make this blow at his brother’s 
lite as fure as pofi.ble ; thinking, perhaps, that the charge 
of tieafon was fo flight as to need fomething extra- 
ordinary to give effect to it; or becaufe the opinions of 
people had taxen another turn upon this point of parliamen- 
tary jurifprudence: whatever was the motive, the king 
took the following meafure ; he direcicd the fpeaker of the 
houfe of commons and ihie members to be called before 
the other houfe, where a re- hearing of the whole matter 
was had in thar prefence. After this fanGion, it was 

thought 
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thought the duke might be executed with fafety; which CHAP. XXL, 

was accordi ed Keene romrnl 
: __ HENRY VIL. 

We do not find that any formal act was made to teftify EDW. IV. 

the concurrence of the whole parliament tn this jadgment 

of attainder: however, this piccJent of calling in the 

houfe of commons to aflent to a piofecution and fentence, 

muft have hada great efect towards encouraging them in 

maintaining this claim. The notions of what was law, 

and what was legiflation, had become too well fettled and 

diftinguifhed for it to be longer endured that the law fhouid 

be altered by any judgmem !efs than a legiflative act; or 

that any tranfaction fhould have the force of an at, which 

was not affented to by the whole parliament. ‘The com- 

mons, by repeated revolutions in the government, had now 

rifen tofuch importance, that they could be no longer ®er- 

looked. Thefe confiderations had operated fo far in the 

time of Richard IJ[. that he ventured to make no judg- 

ment by the affent of the lords alone, either on petitions in 

private matters, orin the profecution of offenders ; but, in 

both cafes, the aid of the parliament was only to be obtain- 

ed by « formal and complete a&t of the legiflature. “Thefe, 

from the particular occafion of them, were called private 9 | o¢ 

aéts. Scveral attainders, and feveral alterations in proper- private ads. 

ty, were made in the fhort reign of that ufurper by tncfe 

private bills ; and this example was followed in the fuccced- 

ing reigns. ‘Thus have we feen the original yudicature of 

parliament, which at firft refided in the king and lords, 

participated by the commons, anJ at length become a mere 

aé of legifiation: the remaining judicial autnority which 

they fill retained, was that of a coust of error, and of being 

their own judges in cafes of life and death. 

THE court of chancery grew into great confideration in seer 
the reigns of Hen.y VI. and Edward 1V. Indeed the fta- equry in 
tute 15 Hen, VI. nay be confidered as adding a new fup- chancery, 


4 Pal. Rift, vol. IL, 373- 
port 
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$f onfiderate a ane of its, rity, ed it, in 
ji ae edminift Vet juftice. That the le- 
; age exprefs a jealoufy of this 


= é cor la checks upon the ex- 
excite of it, 4s,nia@ieto be wondered at: the idea upon which 
this court hilgp@ke'n upon itfélfto cecide according to prin- 
ciples of equity amd general juftice, was novel and adventu- 
rous. It was to afford relief to tuitors, upon circumftances 
of hardthip, fraud, ortruft, where the king’s courts allow- 
ed none. ‘This was, in effect, an eppeal from the ancient 
cuftoms and ftatutes of the realm to the confcience and 
difcretion of a fingle perfon. It appeared like changing the 
rules of right; lke renouncing the government of law, 
and preferring that of arbitrary will, Added to this, when 
at is confidercd that the chancello: prefided there alone, 
without the mfluence of common-law judges (eXcept when 
he chofe to call in their advice) to controul the force of his 
ewn particular notions; that he was a perfor unlearned, 
for the moft part, in the common-law; and an ecclefiaftic, 
bred up, as was then ufual, in the ftudy of the civil and 
canon law; from thefe confiderations 1t was extremely 
probable, that, in a courfe of time, a fet of rules and 
maxims of juftice would gain ground in that court, differ- 
ing from, and derogatory to, the common-law. Thefe 
were natural apprehenfions, andin the event proved not tq 
be wholly unfounded. 

Nor only the education of the judge who there prefided, 
but the very intent and defign of his jurifdiction naturally 
Jed to what was forefeen. ‘The canon and civil Jaw fur- 
nifhed a fyftem of rules, and a courfe of proceeding, ex~ 
tremely well adapted to the objets of inquiry in a court of 
equity. The large principles of univerfal juftice taught 
by the Imperial law, were calculated for any fet of people, 
and any ftate of things. TThefe furnifhed grounds of rea- 
fommng to model, correct, and qualify the untoward confe- 
quences 
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quences of our partial municipal cuftoms; while the CHAP. XXI, 
ecclefmfical jusifprudence fupplied a method of proceeding, TERY OU 
in the examination of witnefles and of the party, peculiarly EDW, Iv. 
contrived to fift the conicience of a defigning and fraudu- 
lent defendant. The chancery being, like other courts, ‘at 
liberty to form its own method of proceeding, adopted that 
which beft anfwered its defign; and accordingly, a pio- 
ceeding formed from the civil and canon law together, 
gradually became the practice of the court of chancery, 
without any interference or controul of the legiflature. 
But the chancellor was nor left at liberty intirely to eftablih 
the rules of juftice dictated by the civil law. ‘This was a 
matter of much more importance in its confequences than 
the other. In this inftance hg was narrowly wat hed by 
the judges, who, in many cafes where their advic&%was 
called in, put fome check on the liberal conclufions deiived 
from thofe plaufible topics, the fitnefs, and convenience, 
and the fubftantial juftice of a caufe, which were the prin- 
cipal grounds on which the chancgllor ufed to reft his equi- 
table decifions. 

Ir is beyond a doubt, that this court had begun to ex- 
ercife its judicial authority in the reigns of Richard Il. 
Henry IV. and V. as appears from what has been be- 
fore mentioned*, But we do not find in our books any 
report of cafes there determined till 37 Henry VI, cxcept 
only on the fubject of ufes, which, as has been before 
remarked, might give rife to the opinion, that the firft equi- 
table judicature was concerned in the fupport of ules, 
Leaving ufcs to be confidcred hereafter, we fhal] now take 
a view of fuch points as were refolved in this court during 
the reign of Henry VI. and the fubfequent one ; being the 
earlieft notices we have, in the annals of our law, of the 
nature and progrefs of this new cour, of equity. 

Tue following cafe was before the chancellor in 37 Cle d-ter- 


: min gfPre 
Hen. VI, A perfon bought up fome debts owing to the chancellor. 
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- another, ‘and gave him a bond to the amount. ‘He’ now 


preferred a bill in chancery to be relieved from the obligas 
tion, alledging, that as chygs in action were the fubjeat- 
matter of the contract, and thefe were not transferable, 


he had in reality received no confideration, and fhould 


therefore in confcience be difchargéd from the obligation. 
The chancellor, having doubts, acjourned it into the ex« 
chequer-chamber, where it was agreed, with the concurs 
rence of all the judges of the king’s bench and common- 
pleas, that the obligation fhould be cancelled ; and if the 
defendant refuled, that he fhould be committed to the 
Fleet till he complied. But when this matter was after- 
wards pleaded to the cbligation fued in the common-pleas, 
the plea was over-ruled, aim the deed was confidered as 
fill in force; it being conceived, that the only power the 
chancellor had of enfording his decrees, ‘was by inflicting 
imprifonment on the contumacious party, who might ftill 
profecute his legal rights in a court of law, notwithftands — 
ing they had been determined in chancery te be uncon 
{cionable. 

A GRANT was made, by letters patent, of goods forfeit- 
ed by a perfon attainted ; the grantee brought his bill in 
chancery againft the perfon who had then the poffeffion of 
them, for this reafon, that as the king could not have an 
action at law for the goods of an outlaw, or one attainted, 
before they had been feized for the king’s ufe, or found by 
matter of record, much lefs could the grantee maintain a 
common-law action without having had the pofleffien 
Accordingly it was held, that the fudpana was his only 
remedy 3 and the defendant was ordered to exhibit an in- 
ventory of the ‘things the next day, on pain of being coms 
mitted to the Fleet & 

Ix the reign of Edward IV. the following aoiits were 
determined: A man was bound inan obligation to B. for 


Fo37 Hen. Vi13. Bro. Confci. g. ® a9 Hen. V1. 26, b. 
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the ufe of C.; it was held, that in this cafe C. fhould have a CRAP. XXtt, 
fubparna againgt the obligor’. One coparcener woufd not ee 
count according to the truth, and in the fame manner as EDW. IV. 
the other coparcener had done ; and there it was held thit a 
fubpoena lay’, Where a perfon had made another the 
procurer of his benefice, and had faithfully proinifed him © 
that he would fave him harmlefs from the confequences of 
holding it; when he afterwards refigned it, and was vexed 
on account of the part he had acted, it was agreed, that a 
fubpoena lay for fuch indemnification: and it was there 
faid, If I promife to build you a houfe, and do not per- 
form my promife, you have your remedy by fubpuena!. It 
was a doubt at this time, whether a fubp.ena would lie 
againft an executor or heir ; and it feems after much Ggbate 
agreed, that it would not lic againft the heir of the feoffee ; 
but he might hold the land difcharecd of the ufe, and the 
sefiui que ufe was driven to feek redrefs in parliament ™. 
Yet where amanhad made a fraudulent cift of his goods to 
avoid his creditors, and the perfon to whom they were given 
died, and they came to the hands of his wife; tiere, when 
a bill was fied acainit her, fhe was comp: led to aniwer 
it". And before that, the fullowinz cafe was decided: 
Worfley, a baron «f the exchequer, and one Add tor, 
bought fome wocl of Sir 41, 74.b, for which they 
bound themfelves in fevera] obligations. Middl. ton kad 
all the profits of the merchandize. Sir H. died, and made 
his lady his executrix; and by his will gave a longer dey 
to Middleton. Upon this, Worfley brought his bill againtt 
the executrix, to difcover what was owin,, and to account ; 
the bill was held good; and it was agreed that a bill 
might be brought to make a perfon difcover nis tefator’s 
will, and the tru{t tnere declared * 


As Ed. IV. 2. vol. IT 379. 
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A MAN was furety for one, wha joined with others in 
a bond to fave the furety harmlefs; afterwards the furety 
paid the money, and fued upon the indemnity bond: in 
the mean time, the firft debtor brought his bill in chancery, 
and fet forth, that before the bond was given to indemnify, 
he delivered certain goods ta the furety, as a fecurity for 
the fame eventual burthen on him; and therefore he now 
prayed reftitution of them, that he might not be doubly 
charged ; and alfo he prayed an injunction . the latter prayer 
was denied, upon the defendant in equity claiming a pro- 
perty in the goods?. The cognifcr in a ftatute-merchant 
had pid the money, without a ieleafe, and the cognifee, 
notwithitanding this, fued him at law . a bill being brought 
in chancery, 1t was a queftion, whether he fhould have re- 
licf. “Vhe chancellor had great doubt, and called in the 
affiftance of the judges in the exchequer-chamber , where, 
after much arzument, the chancellor was convinced, that, 
in the inftancc of a ftatute-merchant, whichis a matter of 
record, as the party nced not have paid the money without 
arcleale, it would not be confiftent with the rales of law 
to rcleve, but as to obligations, which are matters iz 
pars, that queftion was lett apen to confideration 1. 

Tue ftyle of pleading in equity was of a more liberal 
eaft than that in the other courts. It was held, that 
a perfon fhould not be prejudiced for mif-pleading, nor 
want of form, but if he proved fuch matter as ferved ta 
aid him i confeience and equity, st was fufficient. The 
authouity of this court was, as they exprefled it, fecundum 
pot.fatem abfolutam, while at common law they were 
faid to proceed fecundy2 peteflatem ordinatam*. 

Suca were the advances made by the court of equity 
towards relreving fuitors againft the rigour of the commen 
Jaw. Its yurfdichon did not comprehend a great extent; 


P16 Ed IV. 9, 4 22 Ed. IV 6 ‘go EAIV. 15. 
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and the exercife of it was feeble and imperfe&. The chan- CHAP. E&z, 
cellor feldom had a point of difficulty before him ‘but he HENKY Vi. 
called inthe advice of fome of the judges, or adjourned it EDW, IV. 
into the exchequer-chamber, where it was difcuffed and 
refolved according to the opinion of the fages of the common 
law. ‘This had the effeét of fettling on the fold foun- 
dation of the law of the land this new jurifdiction, which 
all the while grew up under the guidance and encourages 
ment of the courts of common law. Owing to this ftate 
of pupillage in which the court of equity was kept by the 
courts of common law, and the unfavourable comparifon 
it fuffered when oppofed to the antient judicatures of the 
realm, it appeared rather as tolerated in certain inftances, 
than acknowledged as a part of the judicial eftablifhment 
of the kingdom. 

Tue following fact is a ftrong inftance of the imbecillity 
of this court. In the 22d year ofhdward IV‘. after a 
verdict, an injunction had been obtained, which hung up 
the caufe for fome time. Hufey,, chief-juftice, afked the 
countel for the plaintiff, if they would pray judgment ac- 
cording to the verdict ; but they declared their apprehen- 
fions about infringing the injunction. To this one of the 
judges faid, thattho’ the injunction was againft the plaintiff, 
yet his attorney might pray judgment with fafety ; and fo 
vice verf{i. Huffey faid, that they had talked over the 
matter among themfelves, and they faw no mifchief which 
could enfue to the party, if he prayed judgment; for as 
to the penalty of the injunction, they were convinced it 
was not leviable by law; and then there remained nothing 
but imprifonment: and as to that, the chief-juftice faid, 
s-If the chancellor commits any one to the Fleet, apply 
“to: us for a habeas corpus, and upon the return of it we 
“ will difcharge the party; and we will do every thing 
“to affift you.” It is true, one of the juftices faid, he 
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CHAP, XXII. would go to the chancellor, and afk him to diflolve the in- 
been cares junGtion: but this probably was fuggefted out of tender- 


EDW, Iv. 


Of ufes. 


nefs to the chancellor’s firuation; for they agreed in de- 
claring, that they would give judgment if the party would 
pray it, notwithftanding the chancellor continued the in- 
junction ; but they faid, they would not give damages for 
the lofs occafioned by the proceedings in chancery. 

Ir feems that the chancellor, befides the affiftance of 
the mafters in chancery, who properly compofed his council, 
and were his ordinary affiftants to fit with him, and 
gave their opinion when afked, ufed alfo to aflociate 
to him fometimes peers and bifhops, but more com- 
monly fome of the judges. In confequence of this, the 
decrees ran, Per curiam eancellaria, et omnes jufittiarios : 
fométimes, Per deretum cancellarii ex affen{u omnium 
jupitiariorum, et aliorum de concilio regis prafentium. 
Again, Ideo confideratum eff per curiam de affenju Fohannis 
Fortefcue, capitalis juftitiarii domini regis ad pla.ita tenenda, 
et diverferum aliorum juftitiariorum et fervientium ad iegem 
in curta pralentium. ‘Tbus the form varied as often as 
the perfon or perfons by whofe affent the judgment or de- 
eree was made'. From this we fee, that the chancery ftill 
preferved fome traces of its conftitution in the time of 
Edward III. * when references ufed to be made to the chan- 
cellor, treafurer, and others of the king’s council in chancery. 
This was the {tate in which the authority of the court of 
equity in chancery ftood at this period. 

THE new jurifdiction in the court of king’s benel. had 
affumed a novel appearance. We have feen in the reign of 
Edward III. * that a practice had obtained of commenc.ng 
actions by bilbin either of the three courts in Weftminfter- 
hall; but nothing has yet been faid on the nature of that 
proceeding ; the books preferving a filence therein, till the 
reign of Henry VI. when there happened fome cafes which 
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thew that fuch bills in the king’s bench ufed to charge the CHAP. ¥aah 
defendant as ix cuftodid marefcballi, intimating that oir- SENET 
cumftance to be the foundation for the proceeding. It EDW. 3% 
feems, that the perfons in the cuftody of the marfhal of 
that court might be declared againft by bill for any caufe 
of perfonal ation, notwithftanding the prohibition of 
Magna Charta, which was conftrued not to extend to this 
privilege claimed againft prifoners. ‘The court, however, 
guarded this cuftom, which it had fuffered to obtain, by a 
ftriGtadherence to the notion of law on which it originated; 
they required that the perfun fhould be an actual prifoner 
of the court. Thus in 7th of Hen VI. where a man ee 
was out on bail, it was held, that a bill could not be filed ty itm thee 
agairift him as in cuftody. It was morcover required that ing’s bench. 
there fhould be fome proof on record of the defendant being 
in cuftody *, for otherwife it was fatd, it lay at his option 
whether he would plead to the bill. 
Many devices were contrived to effectuate this requifite 
of cuftody ; one of which feems to have been the exhi- 
biting of articles of the peace’ ; fo ftrenuoufly did they 
endcavour to preferve the proper character of this tribunal 
as a criminal court. However, in 31 Hen. VI. they feem 
to have relaxed a little on this point. It was then held, that 
if 1t appeared that a perfon was out on bail, this of nfelf 
was fufficient ground to the court to proceed againft him 
_as in cuftody, whether the caufe of his commitment ap- 
peared or not. Thus the ground of the court’s junfdic- 
tion became a fiction, and the king’s bench began to enter- 
tain fuits againft perfons, who were only fuppa/ed to be in 
cuftody, provided there were fome flight grounds to war- 
tant the fuppofition. It was fufficrent therefore to file a 
bill with pledges to profecute, and then by a copy of 
that bill, or by /otitat *, to arref{ .4e defendant, who gave 
bail to appear; and then, tho’ out of cuftody on bail, he 


* 9 Hen. VIL 42. abfconding from procefs 1s expreffed 
* Ibid. 41, an Braéton by the verb dasssare, Vid. 
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ftill wagdeemed liable to plead toa declaration filed againtt hia 
in aniyiattion ; and this became the fettled practice towards 
the latter end of the period of which we are now writing. 
Wuen the proceeding in this court by bill was rendered 
fo eafy, it may be fuppofed that fuirs of every kind were 
brought here .n that way very frequently, and that the civil 
bufine(s of the court began canfiderab'y to increafe. The 
number of actions upon the cafe (which too could be 
brought by o1iginal here) increafed the fubjects of judicial 
cognifance in this court to a nearer proportion with fhofe 
of the common-pleas, than it had ever before exhibited. 
Tur declaring agasnft peifons in cufodid marefcballi is a 
fingular phenomenon tn the hiftory of practice in the court 
of king’s bench , and it became more extraordinary when 
extended, as we fee here, to all perfons, without any 
revard to the actual cuftody of the marfhal. It has been 
intimated i a former part of this work, that the jurif- 
diction of the fteward and marfhal was communicated to 
the court of king’s bench, and particularly difcovered it- 
{elt in this proceeding by bill*. The reader may be better 
able tojudge after he has weighed the following confidera- 
tions, whether this isa probable conjeture to account for 
the novel proceeding of which we have juft been fpeaking. 
Ir has been before related, on the authority of I Jeta, 
that the fteward determined the king’s own caufes without 
fuit ; that he had cognifance of all actions againft the king’s 
peace within the verge, ubicung; tunc rex fueritin Anghé ; 
that fuch actions were to be brought recenter. In another 
place he tells us, that the ftcward had cognifance of all 
trefpafles and perfonal actions per inventionem plegiorum de 
profequendo, without allowing any efloin ; that upon pledges 
being found and enrolled, the marfhal was commanded to 
attach the party, if he was within the verge; that this 
court removed with the king, and by its prefence fufpended 
all commuflions of eyre, alfife, gaol-delivery, and others 
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within the fame cougty, the bufinefs of which courts was 
fummoned before the fteward ; that he difpatched ‘them 
firft, then proceeded to the trefpaffes within the verge, and 
to debts and contracts, where perfons had bound themfelves 
to the diftrefs of the fteward. and marfhal*. Such are the 
principal features of the fteward’s court, according to the 
practice in the reign of EdwardI. To this may be 
added what is mentioned by Britton, that the fteward was 
allowed that fingular privilege, which none but himéelf and 
the juftices of Ireland and Chefter had, of delegating his 
judicial authority without a fpecial permiffion from the 
king ®. 

Ir is not unlikely that the fteward ufed to avail himfelf 
oF this power to delegate, and it is natural that the fadges 
of the king’s bench fhould be the perfons whom he dele- 
gated, they being, like him, obliged to attend wbicuig; 
rex tunc fuerit in Anglia. This is rendered more proba- 

ie by the fimilarity of jurifdi@tion which we fee in after- 
times exercifed by the judges of the king’s bench. We 
fee the kinz’s bench by its prefence fufpend all courts 
within the fame county ; we find that it had marfhals who 
travelled with it thro’ the feveral counties ; and that ina 
ftatute of Edward II]. thefe marfhals are coupled in 4 ree 
markable manner with the marfhal within the verge‘. 
When, therefore, we find alfo a proceeding in this court 
per rnveniionem plegiorum ; when a perfon, merely becaufe 
he was fuppofed to be in cu/ffodid marefchalli, might be pro- 
ceeded againft for debts and contracts ; where can we look 
for the origin of fuchinnovations, but to the model prefeived 
jn the ancient hiftory of the fteward’s cout ? 

‘Tue judges of the king’s bench, when once in the habit 
of exercifing this jurifdiction within she verge, may eafily 
be fuppofed, in the ufual courfe of judicial increafe, an- 
pliare jurifdiétionem, to extend this new proceeding to all 
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perfons, whether within the verge ox not. While the 
king’s bench was moulding this borrowed piece of judica-~ 
ture fo as to aggrandize its authority, the antient court of 
the fteward and marfhal, under the prefidency of leis active 
managers, funk into difcredit. It was, at various times, 
exprefsly reftricted by parliamentary regulations ‘to its 
original boundary of the verge; and tne fteward never revi- 
ving thofe branches of his fupreme jurifdiction which bad 
been fo often delegated, the court became of no more 
confideration than others that are confined to a fall local 
jucifdiction ©. 

Next to the jurifdi€tion of courts, the objeé&s which 
prefent themfelves are the variqus actions now in ufe. 
Butsuefe being the fame as were fo fully examined in the 
reign of Edward IIL. it will be unneceffary to add any 
thing to the account there given, except by an-obfer- 
vation on the action of ejectione firme, and a fhort view of 
the decifions that were made refpecting the nature and pro- 
perties of actions on tht cafe. Some opinions began to 
prevail refpecting the effect of the writ of ejecticne frm, 
which led the way to an important change in real remedies. 
In the reign of Edward III. and again in that of Ricnard II. 
we find it exprefsly laid down, that an ejeéfione firma was, 
in its nature, only an action of trefpafs ; and that the plain- 
tiff therein could no more recover his term unexpired, 
than he could in trefpafs recover damages for a tre{pafs not 
committed ; and that the only remedy for the term was in 
covenant againft the leffor @. 
whole court. 


This was the opinion of the 
But in the reign of kdward IV. it feems to 


4 Vid. ant vol Il. 4z0 235. 

© However, the mai fhalfea-court, 
fituated near the prifon of the mar- 
fhal of the king’s bench, may be 
regarded, as ietaming fo far fome 
maark of the antient ftock fiom 
whence the latter flourifhing branch 
of yuuicature has fprung. It was not 


without a very fubftantial reafon, that 
the king’s bench orginally fent ther 
prifoners into another county for con. 
finement , and the neighhourhood of 
the antient court of the fteward and 
marfhal feems to point out that rea- 
fon with fome fhew of probabilty. 
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have been held differently ; for there itis faid, in argument, CHAP. X22, 
that in efectione firme the plaintiff fhall recover what re- Soar 
mains xiexpired of histerm, as alfo damages for the time EDW. IV. 

it was with-held from him®. ‘This was only a diéum; 

but we {hall fee, that in the reign of Henry VII. it was 

folemnly fo determined. In confequence of that decifion 

the action of ejeétione firme became more frequently ufed, 

as a fubftitute to the many real writs for retevering pof- 

feffion and trying titles to land. 

Tue ation moft favoured was that of trefpafs upon the Actons upon 
cafe, which, during thefe two reigns, expanded itfelf in 2 sae 
manner that made it applicable to numberlefs cafes for 
which the common law had not before provided any remedy. 

Jn addition to thofe we have already feen, we now find it 
brought againft an efcheator for a falfe return of an Office! : 
againft a man whofe dog bit the plaintiff’s fheep, the de- 
fendant knowing the dog was ufed fo to do*: againft a 
clerk for not entering a nifi prius record as he aflumed to 
do!: for fuing a writ againft the plaintiff without confent 
of the principal™; for arrefting the plaintiff while he was 
cuming to anfwer in a caufe depending againft him : againft 
an under-fherift for embezzling a writ": for beating the 
plaintifs fervant®: for ereCling a mill near an antient 
one, at which the tenants were ufed to grind their corn P : 
againft an abbot who ought to find a chaplain to do divine 
fervice at a manor chapel, but negleéted fo to do®: againft 
a gaoler for the efcape of a perfon in cuftody ad computan- 
dum*; for calling the plaintiff and claiming him as the 
defendant’s villain: for difturbing the plaintiff’s fteward 
in holding a lect*. againft an innkeeper for not lodging 
the plaintiff’: againft a victualler for not providing victuals 
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CHAP. XXII. for the plaintiff *. for forging a bond and putting itin fait: 


| eae 
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for difturbing one in an office,: fo a5 ta prevent his getting 


EDW. Iv. pofleffion, and bringing an affife*: for injury dene fo goods 


by the perfon to whom the plaintiff’s bailee bailed them: 
for the death of a horfe bailed to the defendant to be fafely 
kept? : for fuperfeding an action by falfe privilege®: for 
riding a horfe fo as to difable him for feveral days*: for 
not making @ purchafe for the plaintiff. which the defendant 
undertook to make‘. for not performing a promife or un- 
dertaking °. 

Tre difcuffion which arofe on thefe new actions upon 
the cafe, as well as on others which have been before 
mentioned, is well worthy the attention of the reader, as 
we therein fee the principles which led to the eftablifhment , 
of thi€diberal and comprehenfive aétion. 

‘THe a@ion againft the efcheator was founded on the 
fame principle as the many we have already mentioned 
againtt fheriffs for falfe returns. Sheriffs and eicheators, 
tho’ officers of record, were not juftices of record, even 
when in the employment of taking inquifitions ; fur if fo, 
it was held no ation could lief. It feems not to have been 
a fettled point that an action would lie againft an innkeeper, 
or a viclualler. It is laid down by Adcile, that it would ; 
but by Prifot, that 1t would not; in which Dandy feems to 
concur ®: and it was afterwards held by all the juftices, 
that an a@ion would not lie againft an innkeeper if he 
refufed a lodging ; but the remedy was to complain to the 
ruler of the vill, who would give proper directions in the 
matter"; which agrees with what Prifot had before fug- 
gefted, who referred it tothe conitables of the place to give 


directions. 
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Ta old queftions upon the diftinét properties of tref- CHAP. X3xH, 
pafs, trefpafs upon the cafe, and nuifance, ftill continued HENRY Wi. 
unfettled !: Some diftinctions were made, which feemto fur-  EDW. IY, 
nifh a principle by which the feparate office of thete actions 
might be known. Ifa road wap ftraitened or embanked, 
an aGtion upon the cafe lay; if it was entircly flopped, an 
affife of nuifance, fays Aforle ; to which P?/ot aflented, pro- 
vided it was ftopped by the tenant of the foil; for if it was 
by a ftranger, he heldit fhould be anacuonon the cafe. If 
amanlent a horfe to ride ten miles, and he was rode twenty, 
it was the opinion of Choke, that trefpafs was the proper 
action; but Brian held it was trefpals on the cafe only ; 
and he put a diftinction between fuch muif-feafunces and 
thofe committed wn the perfon acted under authority of 
aes as where a diftrefs was ufed, or a man woufd*not 
go out of a tavern at a feafonable hour, for thefe were tref. 
pafles!. Accordingly it was on another occasion laid down, 
that if a bailiff cut trees without caufe, or killed fheep, 
or if a butler broke open his mafter’s hamper, and the 
hike, trefpafs would not lie, becaufe they had a lawful pof- 
fetus, but the remedy was by action on the cafe"; and 
the above diftinction beuween a licence in deed and a Ii- 
cence in law was confiimed"; the one being allowed to 
be the fubyect of tre{pafs, and the other of trefpais on the 
cafe, 

_ Onr of the old remedies trenched upon by the new 
adéhon upon the cafe, was deceit, and, in like manner, it 
often becane a queftion when the old writ of deceit was 
the proper remedy, and when an action upon tie cafe. 
Where a perfon made 2 promife to de any thing, and broke 
that promife, there tretpafs on the cafe lay, bur if he per- 
formed it in words, and by fome falle dealing rendered 
the performance of no effect, there acct lay; as if a man 
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CHAP. XXIL who had undertaken to infeoff another, fir charged the 


BENRY Vi. 
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land and then made the feoffment, or firft infeoffed a 
ftranger, and then entered and made the feoffment he had 
promifed to make, this was a proper fubjeé for the old 
writ of deceit ®. 

Tis brings us to actions upon the cafe for non-perform- 
ance of promifes, which had been fo repeatedly canvafled 
in the reign of Henry IV’. All the topics then agitated 
were again brought forward duriny the period of which 
we are now writing; but the courts fhewed great inclina- 
tion to over-rule the fcrapulous objeGtions which were 
thrown in the way of this action. In the 3 Hen. VI. the 
diftinétion that had been made between a non-performance 
and . negligence or malfeafance, was denied. An aétion 
on the cafe was brought againft a mill-maker for not mak« 
ing a mill by a certain day, ashe had undertaken. It was 
objected, upon the principle of the determinations in the 
time of Henry IV. that if the mill had been made ill, the 
covenant would have been turned into a tort, and trefpafs 
on the eafe would lie for the mif-feafance ; but here was a 
non-feafance, which founded merely in covenant. To 
this Babixzton anfwered, that if one made a covenant ta 
cover a houfe by a certainday, and, he neglecting to do it, 
the rain came in and damaged the houfe, the owner might 
have an action of trefpefs on the cafe for the damage: the 
fame faid Cockain, if a man neglected to make a ditch, ac- 
cording to his covenant, and my corn was thereby damaged : 
the fame faid Strainge, if my coverant-feryant neglected 
todo what I ordered him. After this manner of arguing, 
it was obferved by one who was inclined againft the aGion, 
that if this was allowed, every covenant that was broken 
might be made the fubjeé of an adtion upon the cafes, 

Norwirys1anpinG thefe decided opinions, we find 
a few years after, fimilar topics were urged againft thefe 
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ations upon promifes. It was faid, that where a man CHAP. XXi1, 

was retained, purchafe a manor for me, and he did not “ye 
: : : : HuNRY VEL 

do it, I could haye no ation againft him, unlefs it was Lpw. 1V. 

by deed, and then I might have covenant; but if he affift- 

ed another in making the purchafe, ths was a deceit upon 

me, and I might have an aétion on the cafe; and this 

diftin@tion was recognifed by moft of the court’, 


Aw action was brought againft a man who had under- 
taken to procure certain perlons to give releafes, which 
undertaking he did not perform: an action on the cafe 
being brought, the fame arguments were ufed againft it as 
againft the former. This being, they faid, merely a 2on- 
feafance, the remedy muft be in covenant. But this was 
Explicitly denied by Iuyn the chief-juftice, and Paffon; 
and they ftated the common cafes of a carpenter, a furgeon, 
and the like ; who, if they undertook, and did nothing to- 
wards the performance of that undertaking, fhould be lia~ 
ble in an action an the cafe, and the party fhould not be 
driven to an actian of covenant‘, When an action on 
the cafe was brought againft a man for not delivering wine 
according to his undertaking, the fame arguments were 
again urged againft the form of the a¢tion, and the fame 
anfwers given’: as the parties in that cefe came to an 
agreement, there was no judicial determination of the 
point. 

However, it fufficiently appears from what had been 
thrown out, that the op:mons upon this queflion were now 
fomewhat changed; and the beft lawyers began to think, 
thatan action upon the cafe was a proper remedy to recover 
damages for non-performance of an agreement, as well as 
for any mif-feafance in the performance of it. Acc rd- 
ingly we findit laid down by Newton, in 22 Hen. VI". 
that if land was fold, the vendor :~1zht Lave debt for the 
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cafe, if he was not infeofied of the lates 
without any contradiétion. We have every’ we to fup- 
pole, that the promife meant in the reports of this period 
was an ad?ual undertaking which could be proved, and 
not fuch an implied promife as was in after-times pronoun- 
ced to arfe in point of law in cafes where a duty was pre~ 
vioufly due. It wasalfo generally agreed, that a confidera- 
tion for fuch pronufe fhould be fated in the declaration, as 
it would otherwile be a nudum pacium, to which the law 
would never give cfeé. 

THE action upon the cafe fometimes applied, amongft 
others, to initances wherc the old remedy was by detinue. 
The wager of law, which was allowed in that old writ? 
made it very defirable to fubftitute the action upon the cafe 
inits room. An action of detinue had been brought for a 
horfe which the plaintiff had bailed to the defendant, and 
which had died through his negligence. The defendant 
having waged his law, and fo got rid of that action, the 
plaintiff brought another grounded upon his cafe, but the 
law-wager being pleaded, that was argued to be a fufficient 
bar, as the plaintiff would, in this action, recover in da- 
mages the value of the horfe ; whereas by the judgment in 
the writ of detinue, he was eftopped to claim the horfe it- 
flf, and fo he ought not to recover the damages to the 
value of the horfe in the prefent aclion. Again, where an 
action on the cafe was brought, for that whereas the plain« 
tiff had bailed certain goods to 4, to keep, 4. bailed them 
to the defendant for the plaintiff’s ufe, but he had ufed and 
fpoiled them ; Brian thought the action would not lie, be- 
caufe the defendant was a ftranger to the firt bailment,; 
but all the other juftices were of a contrary opinion *. 

Tus was the action upon the cafe by degrees adapted 
almoft to all purpofes; fometimes as a remedy where the 
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common Jaw before furnifhed none, and fometimes in the CHAP. XX4% 

place of ihe ibd eablithed actions, which were found lefs “= NMY ¥. 

adequate : i Hai to obtain the ends of juftice. It was get we 

the ufual of redfels in moft :nftances of malfeafance 

or negligence, whether of private perfons or of thofe in 

office ; and the party thereby received a recompence in 

damages for the wrong fuftained. Numerous are the 

inftances in which this a¢tion had already been applied ; 

the reparts of which have comedowntous. Thefe afford- 

ed a yround-work to extend it by a reafonable analogy to 

all the confequences which have fince been built upon it: 

fo that the fpecific writs before in ufe, as the writ of de- 

cait, of confpiracy, of detinue, and others, began gradually 

to go out of practice; and actions upon the cafe, of a libe- 
conception, were framed in the nature of thofe renggics. 

It only remained to give efficacy to the actions of affumpfit, 

as afubftitute for the ation of debt; and then the me- 

thod of Jegal redrefs in regard to perfonal injuries will 

have fuffered a complete revolution. During this period, 

the fteps above recounted were mde towards effeQting this 

change. 

Ir will be proper to take notice of two a&tions which 
had lately made their appearance, and were founded upon 
ftatutes pafled in the preceding reigns: the are the 
actions of forcible entry, and of forgcr of falfe decds. 

Tue * ftatute of Henry VJ. bad given an affife or writ of Aton of fore 
trefpafs to recover treble damages for a violent poffeffion of *"- 
Jands or tenements ; but the action molt in vogue being 
trefpafs, an afife was not fo frequently brought. It was 
therefore in an ation of trefpafs for a forcible entry that 
thefe flatutes were enforced, if it was meant to proceed 
civilly; if criminally, there might be a prefentment, or 
one.juftice might proceed ina fummary way, as directed 
by one of thofe flacutes. 

.THeEse ftatuies, being for the fuppreflion of force and 
violence, feemed to require a more mgorous conftruction 
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@HAP. XXII, than the judges had put on them: Thus it was held by 
Semi vi_ them, that the iffle in this aétion fhould be on the title, 
DW, IV, and never on the force ; and if the title’ was found againit 
the defendant, he would, it i8 true, be eo fale convict of 
the force; but if the title was found for him, the force 
would not be at all confidered*. The force, however, 
might be punifhed in an indi€tment afterwards, notwith- 
ftanding the title was with the defendant. On the other 
hand, if poffeffion was reftored to a difleifor by virtue of 
the ftatute, becaufe he had been three years in peaceable 
poffeflion, yet the diffeifee might re-enter peaceably, or 
have an affife*. It was held, that forcible entry would 
lie of a rent as well as of land; for a ntats might be dif- 
feifed of a rent, and might have a writ of entry fut diffeifin ®. 
Prozc!s of outlawry lay for a forcible entry, as was natural 
in an action of trefpafs*.” The ftatute only gave treble 
damages ; but it was the opinion of the judzes, that treble 
cofts fhould likewife be recovered‘. 

Tue action of forger of falfe deeds was a civil remedy 
for recovery of damages for the injury fuftained by the 
party interefted in the effect of fuch fictitious deeds. This 
remedy was founded on ftat. 1 Hen. V. c. 3. and the 
conftruCtion put on it was as follows. 

Ir was a good plea to this action to fay, that the plaintiff 
had nothing in the tenements at the time the deed was 
forged and publifhed’. The degree of intereft was, there- 
fore, an object to be confidered in this aGtion. It was 
doubted at one time, whether a remainder-man hed a 
fufficient eftate to intitle him, under the ftatute, to bring 
an aétion for forging a deed that affected his intereft. On 
oné hand it was contended, that he had poffeffion of thé 
remainder, tho’ not of the demeine ; and it was faid, that 


* 21 Hen. VI. 39. 4 22 Hen. VI. 37, 
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where an eftate was made for life, the remainder over, the CHAP. Xxyz, 
deed belonged to the tenant for life during hus hife ; and yetif errr 4 
a ftranger get pafieffion of it, the remainder-man mighthave EpW. iW. 
an aétion for it, and the tenant for life might have. another 
action &, An heir had been allowed to maintain this action a oe 
againft a perfon who had forged a releafe during his father’s 
life*, But this latter opinion (at Jeaft where the publication 
was not till after the father’s death) was afterwards denied by 
Brian, Littleton, and Choke ; for the heir had no tight du- 
ring the father’s life, and the aétion was both for forging 
and publifhing: and yet it was held by Choke, Littleton, 
and Needham, taat if the forgery was committed while a 
diffeifor was in soffeftion, and after the diffesfee had entered 
the publication was made, the differfee might have an 
Rion, because he had right during the difleifin ; ayleLit- 
tleton field, that where the forgery and publication were 
during the time the difleifor was in poffefion, both might 
have an action, becalafe one had the right, and the other 
the pofleffion. In the caf of a tenant for life, with remain- 
der over in fee, Littleton held, as was before laid down, 
that both the tenant and remainder-man might have an 
action, ‘The deed, to be a fubject of this action, muft 
be both publifhed and forged ; but 1f the action was brought 
againft two, it was fufficient if the forgery was proved 
upon one, and the publication on the other, for the plainuf? 
would then be intitfed to recover +. 
From actions the tranfition is natural to proceedings 
therein, and the nature of pleading. The latter is a 
branch of thelaw which was cultivated with great attention 
during this period, and deferves a very particular confide- 
ration : we fhall, therefore, referve what we have to fay on 
that fubjet to a chapter by itfelf, and at prefent go on to 
{peak of fome other points which relate to proceedings in 
actions. The firft of thefe will be he adjudication of da- 
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CHAP. XEIT. ssces and cofts, the nature of which has not yet béen at 
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all noti&ed. , 

Damaces and ¢ofs might either be affeffed by the jury 
ina grofsfum!, or feparated, fo much for damages, and fo 
much for cofts. It fhould feem, the court exercifed a dif- 
cretionary power to abridge or increafe damages and cofts ; 
but this was with fome diftinétion. Thus, after a writ of 
enquiry, they might either increafe or abridge both the da- 
mages and cofts as they pleafed, becaufe this was only an 
inqueft of office to inform the court, who might have 
afleffed the damages without an inqueft. But where an in- 
queft paffed on an iffue joined between the parties, there, 
tho’ the court might increafe the ccfls, they could 
neither increafe nor diminifh the damages ; becaufe there th2 
party might have an attaint if he was diffatished, which 
could not be in cafe of a writ of enquily. However, 
even in fuch cafe, if the damazes Were exceflive, the court 
would fometimes fufpend the judgment till the plaintiff 
releafed fo much of the damages as would reduce them toa 
reafonable fum™. 

Ir had, indeed, on a former occafion been held, that 
where the principal demand was certain, the court might, 
after a verdict upon an iffue, increafe the damages as well 
as the cofts. ‘This was in an a¢tion of debt, and the jury 
having found a grofs fum for the damages and cofts, the 
plainuff prayed that the damages might be fevered from the 
cofts, in order that the latter might be increafed ; which the 
court declined, upon the idea that they, in this cafe, had 
an authority over both". Again, in trefpafs, where the 
jury had found greater damages than were laid in the de- 
claration, the court took upon them to abridge the damages 
down to the fum in the declaration®, Whatever doubt 
there might be refpecting damages or cofts after a ver- 
dict, there feems none concerning either after a writ of 
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enquiry,, of upon cenfeflion, and the lke. We find-upon CHAP. XX1, 
a plea of tout tems prifl, and judgment of fit inde guietus, eres 
eve, thatthe plaintiff ufed to be admitted to make an aver- bDW. LV. 
ment pre damnis fuis occqfione detentionis, and to pray that 
fuch damages might be allowed him?. What is itil more 
ftriking, there are inftances of fuch averments againft the 
fheriff for not returning greater iflues upon jurors ; and on 
thefe averments it is to be fuppofed the court ufed to award 
damages according to their, difcretion 4. 

Mucu confufion feems to have arifen from the miaing of 
damages and colts together, which was dene not only in 
the verdséts of jurors, but alfo in'the award of the court. 
‘When they were confounded in the verdict, it tvas not un- 
common for the plaintiff to pray they might he fevered" ; it 
Being his object to fee that the cofts were not taken ift® the 
amount of the damages, as that myght create difficulty, 
fhould an attaint be afterwards brought.’ ‘The entry of cofts, 
when increafed by the court, was always ftated to be at 
the prayer of the plaintiff : deo confideratum off, quid recu- 
peret verfus A. pr ediftum debitum [uum pr editium, et damna 
[ua predifta ad 40 fPill. per juratores praediG. in forma pras 
diftd affeffes, nec non 40 fill. eidem B. ap REQUISITIO= 
NEM fuam pro mifis et cuftagits pradidtis per curiam hic 
DE INCREMENTO adjudicatis, qua quidem DAMNA in totu fa 
attingunt ad, &c*. "The court had awarded increafed cofts 
to a plaiftiff, for the delay he had fuffered by being hung 
up by injunction'; but in the following year the hke cofts 
were refufed ". 

THe mode of trial By law-wager was {till open to much 
difcuffion. The principal a¢tions in which law-wager was 
uled, were debt and detinue; it was alfo allowed in ac- 
compt, in fome inftances. A ftatutehad been made in the 
time of Henry IV. to prevent defendants being precluded 
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from waging their law, by the fuggeftions of plaintiffs, that 
the debt arofe upon the fettlement of an account™. That 
ftatute gave the judges an authority to:examine the plain- 
tff’s attorney, and other perfons, and to allow or sefufe, 
according to their difcretions, the wager of law to the de~ 
fendant. ‘The rule by which the judges chofe to govern 
their difcretion was the preamble of the a&, which feems 
to admit, that againft an accompt fettled before perfons nat 
properly and legally auditors, a defendant might wage his 
law’. We find in the reports of this persod many inftances 
of the plaintiff being examined, according to the direction 
of this act, and feveral cafes where the judges went further 
than the object of the preamble of the ftatute. 

AN action of debt was brought on arrearages of an ac- 
compt,; upon which the defendant tendered his law, an: 
prayed the plaintiff might be examined: this was done, 
and it appeared by fuch examination, that 1¢ was a debt 
upon a contract, and fo was no matter of aceompt +‘. 
Again, itappeared upon examination of a plairuff, that he 
had let to the defendant a houfe and furmtiure, and at the 
end of the term they came to accompt before auditors ; 
upon which part of the rent was found to be in arrear, 
and part of the furniture deftroyed ; and becaufe he might 
have debt for the rent, and detique for the furniture, the 
defendant was allowed to wage his law*. In debt on ac 
compt before auditors, upon examination, itappeared to arife 
on an award by arbitrators; but thefe were held not to be 
auditors, and therefore the defendant was admitted to his 
law >. Thefe cafes were not within the preamble ef the ftatute ; 
but the judges availed themfelves of the dicrction given 
them by the enacting claufe, and took this fwmmary me- 
thod of difcovering whether the plaintiff had chofen bis 
proper remedy: if not, they permitted the defendaat to dif. 
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thatge bimfelf by making his law. The only cufe. pie- CHAP. 2xtt. 
cifely within the a@ was the following, where Upon 6x HRY VL 

amination “it turned out that the a¢compt was not before = EDW..4¥: 

auditors; but in the prefence of ove only, and the defendant 

was for that reafonadmitted to his law *. 

Ir auditors were affigned, and it appeared thar there was 
a furplus due from the lord to his baillee, and-the baillee 
brought debt on arrearages of this accompt, yet ‘the lord 
might wage hislaw ; for the auditors were by the ftatute, and, 
aceording to the common law, were confidered as hidges of 
the baillee only; and not of the lord; and it was upon the 
idea.of the matter having beri difciffed before Conipetent 
judges, that a defendant i in facts cafe was reftrained from 
making his law *: 

A notion had prevailed that in debt againtt # ferfon 
for Boatd and tating; the deferidgitt {ould not be permicted 
to wage his law ; and after i it had been repeatedly decided, 
generally, that where the party was at liberty to provide 
or not, the defendant might have this privilege*, this point 
was denied by Prifetand NeedbaMminghe latter end of Heri- 
ty Vi's reign’. ‘However, in a ver'y pafticular inftance, 
namely, where vidtuals had been provided by the warden of 
the ‘Tower ,for a petfon imprifoned for treafon, the obliga- 
tion ef common humanity was efteemed of fuch force as 
to leave the plaintiff without an optiony and therefore the 
defendant was: not permitted to wage his law. againtt. this 
meritorious ereditor ®. Again, where the boarding | was 
connected with a fort of realty, as where the plaintiff had 
tet a room to aman, and then took hrm and his wifé to his 
table at fo much a week, the defendant was norallowed his’ 
law. In the fame manner, if land was ket with a ftock 
upon it in debt for the rent. law-wager would not be 
‘allowed, on account of the fhotle being coupled with the 
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CHAP. XXII. land, though it would lie in debt founded on a leafe of the 
HENNY iv. Fock only®. 

Ebw tv. Tue above doubt might have arifep from the difference 
between the common law, a& collected from the analogy of 
other cafes, and the cuftom of London ; for it was pofitively 
held, that by the cuftom a "defendant, could not wage his law, 
in debt for board: by the fame cuftom a defendant was 
excluded from his law, “if an alderman of London teftified 
the truth of the contract '. 

Ir was agreed, that where perfons were compelled to ferve 
by the ftatutes of labourers, as were ploughmen, fhepherds, 
and all fervants in hufbandry, and they brought an action 
for their wages, the defendant fhould not have his law, be- 
caufe there was no option in the plaintiff whether he would 
ferve or no; and yet it Was held, that though a taylor, 
carpenter, or other artificers, if they departed from their fer- 
vite, were liable to an action under the fecond chapter of 
the ftatute, yet becaufe they were not compellable to ferve, 
they might be deprived of their debt by law/wager *. No 
retainer of a fervant, but under the compulfory part of the 
ftatute of labourers, was to exclude a defendant from law- 
wager. Upon a fimilar idea it “was, that in an aghon 
brought by an attorney of the common-pleas for his fees, 
Fortefcue chief-juftice held, that the defendant fhould not 
wage his law; faying, that the juftices could compel him 
to adt as attorney for afuitor, tho’ it was otherwife i in infe- 
fior courts. But where an action was brought bya Testeaht 
who had been retained for two years, law-wager was 
allowed ; becaufe, faid they, notwrthftanding he was com- 
pellable to be of counfel, yet he was not compellable to pe 
retained fo long as for two years +. 

Ir was now fettled, conformably with fome opinions in 
the time of Edward IIJ.* that in a general. declaration for 
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a box Ff charters, the defendant might wage his law, be- CHAP. XH, 
caufe they partook of the nature of the box ; but where one HENRY VI 
of them was fpiecially noticed, the defendant, as to that, EDW. IV, 
was obliged to plead to the country; and this had become 
the eftablifhed praétice". A new rule had been ftarted in 
the reign of Edward IV. which allowed law-wager in all 
cafes whefe‘the plaintiff did not intitle hitefelf to the land, 
for then the,chartér was no more thana mefé chattel®; but 
the former feems to have been the more general diftin@ion. 
. In detinue, if the bailment was‘ in one county, and the 
declaration alledged it to be un another, the defendant might 
wage his law®. There was this difference between deti- 
nue and accompt, that in the former, if the bailment was 
wledged to be by the hands of another, law-wagey was 
allowed the fame as if it hed been by the hands of, the 
plaintiff himéfelf4, but in auAd Tt was not allowed ; tho’ 
where it was by. the hands of the wife of the plaintiff, they 
being confidered as one perfon, the law-wager was allowed ; 
the hke as between an abbot an& gne of the fame fociety *, 
Jv was held: by many, that, covert to the cuftom of 
London, if a defendant waged his law, the plaintf might 
produce a bill’ teftifying the contract, and that would 
ouft the defendant of his privilege’. But this opinion 
is direCly againft a “flatute made in thé reign of Ed- 
ward III, which exprefsly dgclares that a man might wage 
His law againft a Londoncr’s papers'. Law-wager was 
allowed in debt upon an arbitrement”; but was denied in 
debt, on a recoverpin coutt of ancient demefne *, and for 
an amercement in adéet®. An infant was not permitted 
fo wage his law*. Executors, when'charged as fuch, could 
not wage their law, becanfe po man could wage“his faw 
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but upon a contract of hisown: they could not therefore 
be charged on a bailment to their teftator, but might 
yet be lable to an adtion on their poffeffion of goods that 
had been bailed to their teftator, and in fuch cafe they might 

wage theil law‘. It had been held, contrary to an opinion 
in the time of Henry V. that a defendant might wage his 
law againft a geo minus in the exchequer 6: this violated 
the rule laid dows’ in an earlier period *, that no man fhould 
wage his law againft the king , and st was on th.t account 
over-ruled by the practice of later times. 

PROTECTIONS were a greater fource of delay to juftice 
than even efloins , for a protection might be caft whcre an 
effoin could not, and befides had the fanétion of the grcat 
feal teback it; while an effoin, being only the furmife of 
the party, was open to cavil and reyeChion. Thus a pro- 
tection might be caft by a pei fof who was in prifon, o} let 
to mainprile, but fuch a one could hot caft an effoin’. It 
might be caft at #i/i prius. which an effoin could not ®. 
Prote¢tions ftood upon th: ground of decifions before men- 
tioned to be made in the reign of Edward IIT. and the alge- 
rations introduced by the late ftatutes f. They were of two 
kinds, n mely, guia profecturus, and quia moraturvs : they 
were for a year only, and were difallowed in guare impedut, 
amite, attaint, dower unde nihil, dariem preientment, and 
certain other pleas before juftices in eyre’; and a protection 
that was offered in any of fuch cufes would not be- 
allowed §. 

THE effeat of a pratection was to put the plea fine dis 
for a yeor, “and’ the. common manceuvre was to caft it at 
nifi prius. In fucha cafe the ently would be thus: Po/fea 
continuate inde proceffiu, ee. mentiorting the refpite of the 
jury, and the appearance of the patties in bancg , after which 
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it might go os, Et fuper hec loquela predifa remanet fine CHAP. XX11, 
diy c6 quad idem A. in obfequio domini regis in guerris deming —ymned 
regis in partibus tranf-narinis profecturus eff (or as the cafe EDW. 1V. 
might be) moraturus ¢f. Et habet iiteras damini regis de 

proteftione patentes, quarum datum, Ufc. per unum annum 

tunc proxime fequendum duraturas, c%. The juttices of 

nifi prius had no power to allow or difallow the protection, 

but were merely to difcharge the jury, ahd make a return 

of the prote€tion, which was allowed or difallowed at the 

day in bank. If the inqueft was taken after the protection 

caft, it was void. It often happened at the day in bank, 

that the plaintiff would prefent to the juftices an innotefcr~ 

mus to repeal the protection; upon which there would 

jflue a re-fummons, orre-attachment againft the defendant, 

and a new venire, or new diftringas, (for after®much 

variety either practice * held good') to try the iffue, 

The difcharge, howevey, bf the jury at mf privs was full 

right, as the protectiur wag good till repealed: fo, if it 

expired before the day in srk if it was difailowed on 

the day in bank, it was otherwife, ren it was the fame as 

none !. Sometimes the defendant would make default at nif 

prius, and not caft his protection till the day ip bank, when 

it might be allowed; ahd if the inqueft had been taken by 

default, the default would be faved™. Wherea defendant 

appeared and challenged fome jyrors, and caft a protection, 

it was difallowed ; becaufe as he had appeared he could not 

be demanded, and a protection was to excule a default *. 

Ir was 2 mile where there was more than one defendant, 
that a protection eaft by one, whether before appearance 
or after, fhould put the parol fime die for all®. Buc if the 
plaintiff had the precaution to fue feveral venires, then a 
protection cait by one defendant at nifi prius, or in bank, 
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ferve a defendant; and even,a defendant in replevin, if 
he avowed, and fo made. himfelf-an aGer, could not have 

a protection a, ‘It was argued at one time, that a garnifher, 
after plea pleaded, when he. made tide to a deed, was an 
attor, and therefore fhould not have a protection’. ‘There 

is acafe of a garnifhee, even after plea pleaded, cafting a 
proteétion® ; but the former feems the better’opinion’. It 
was held, he might. caft a protection to the ferre facias, 
becaufe then, ‘at beaft, he was not an actor“. A vouchee 
and prayee in aid werg held intitled to caft a protection to 
the writ of fummons, upon the ground that they might 
have an efloin, and ‘were liable to judgment by default *, 

But where refceit was counterpleaded, the prayee was now 
allow&d”to caft a protection, becaufe he was no party to 
the fuit till he was received ’. ‘ 

Besrpes the fubftantial’ requifites to conititute a legal 
protection before-mentioned, it was likewife not to vary * 
from the original writ, by centaining more or leis; it was 
not to be dated fincdet “time of the default to be faved » , 
in either of which cafes it would be difallowed. A corpora~ 
tion could net have a protection, becaufe they could not 
be fuppofed to be all in feruitio regis*. 

Tus criminal law received fome impreffion¢rom the 
decifions of courts during thefe two reigns. What is laid 
down by Newten in the r9 Hen. VI. ¢as,the law of treafon 
militates fo plainly with the fatute of treafons, that it can 
hardly be taken to be the better opinion of lawyers in his 
time. , He fays, that if 4 man imagined the death of the 
king or bis confort. he fhould be put to deatif for fuch an 
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imagination, without haying done any thing, that is, with. CHAP. XXIL 
out any overt a@. Perhaps the flight circumftantes that Somarrd 
were conftrued overt ads of treafon might in fome meafure DW. IV. 
juftify the above opinion. More confonant to our prefent 
ideas was the opinion of the judges, when they determined 
in the reign of Edward IV, that.treafon committed againtt 
Henry VI. fhould be punifhed, though that prince was 
ftigmatized with the appellation of Ufurper’*. The change- 
ablenefs of public affairs made it the intereft of every 
fucceffive monarch to guard againft conclufions that might 
affect the fecurity of the prefent poffeffor of the throne. 
By a ftatute of Edward II. * no one was to be conftrued 
guilty of felony for breaking prifon, unlefs the crime for 
which he was committed was felony. This aét does not 
feem to be violated by a determination in the beginning of 
the reign of Hehry V1. ate a perfon outlawed for felony 
was imprifoned in the king's bench ;. and being afterwards 
indicted for breaking prifon\ knowing certain traitors to 
be there confined, and lettingspem go at large, he was 
adjudged gnilty of treafon, and a singly drawn and 
hanged §, 

Wuere aman had killed the wife of his mafter, there 
was fome argument whether this was a petit treafon with- 
in the ftatute; and after confidering fome cafes that have 
been mentioned in ghe reign of Edward ILI. * rt was agreed 
by the juftices of both benches to be treafon!, Some 
years after a woman was burnt, becaufe fhe, in eohfederacy 
with two others, had murdered her hufband; this being 
alfo deemed a petit treafon *. 

We find the ideas of Rracton, and indeed thofe of found 
fenfe, confirmed in fome opinions delivered on cafes of 
homicide}, If I am cutting duwn my tree, and it falls 
on a man and kills him; or if I am fhooting, and my 
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bow ftarts afide, and [ kill a men;, neither of thefe, fays 
the book, is felony. for felony muft be with malice pre- 
penfe ; and what happens againit a man’s will, cannot be 
faid to be done anime felonico™, It was equally agreeable 
with the old Jaw, to denounce the pains of felony againtt 
anly.who took away the life of an attainted man, other- 
wife than by the ferms of law". I: was held a good juftiA- 
cation in an appeal of death to fay. that the deceafed ap- 
pealed the prifoner.of treafon in the court of the conftable 
and marfhall, and they waged battel thereon, and fo he 
killed him ° 

Iw the reign of Edward 1V. fome cafes of larceny hap- 
pened, which created fuch difcuffions as laid open the 
tearning upon that {ubjeét very fully. A man was indicteg 
for felomoufly taking and carrying away a box with charters 
f it: and there it was faid, thyc it was no felony, becaufe 
charters are reaity, and not chattels real ; and this was proved 
by a felon forfeiting his chatwds real ; under which defcrip- 
tion go a term for yearsor a guardianfhip, but not his 
charters; to whichw/Zne judges affembled an the exche- 
quer-chamber affented ; and in that cafe the box was ad- 
judged to follow the nature of the charters. It was at the 
fame time laid dawn for law, firft, that larceny could only 
be committed of chattels perfonal; and fecondly, in refpeét 
of the {6rt of taking neceflary to conftitute larceny, it was 
held, that.where a perfon entrufted goods to the care of 
fervant, the fervant could not take them felonioufly, be- 
caufe they were in his pofleflion ’. 

A CASE fonrewhat allied to this lait, was debated after- 
wards with great anxiety in the flar-chamber, before the 
council, in the 23th year of the fame reign. One had bar- 
gained with a man to carry certain parcels of goods to 
Southampton. The man tock the parcels, carried them tq 
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another ‘place, broke them open, took out the goods, and CHAP. XXL 
converted thentto his owa ufe. Whether this was in law eae. 
afarceny, was debated with much difference of opinion, EDW. IV. 
Tt was argued, that a pofleifion of the goods was given 
by the bailment of the owner, and neither felony nor tref- 
pafs could be committed of them by the baillee; for he 
could not be {aid to take them vf et armis, & contra pa- 
cem. On the other fide it was faid, that a man’s act be-~ 
comes felony or trefpafs according to the intent, Ifa man 
abufes a diftrefs, he is a trefpaflor, and fo hgre all confidence 
implied in the bailment was fuperfeded by the taking, which 
Aifcovered his intent to have been bad from the beginning. 
It was alfo faid, that this was different from a bailment; 
jer it was only a bargain to carry; and what followed 
fhews that this was only a pretence to gain an opportunity 
for flealing. At length, ‘pne of the jufiices had recourfe 
to a refinement which adniitted fame of the above reafon- 
ing, but exempted this cafe om the conclufion following 
upon it. He admitted, that a tap who has the poffeifion of 
goods by bailment, cannot commis flony of them; but 
here, he faid, the geeds within the parcels were not bailed 
to the carrier, but the parcels themfelues; and therefore 
taking them was not felony: but when he broke them open, 
and took out the goods, he did what he had no warrant for, 
and appearéd in a very different light in the eyes of the 
law. ‘Thus, for inftance, if you deliver a tun of wine to 
a carrier, and he fells it, this 15 neither felony nor trefpafs 5 
but if he takes any out of the tun, and fells it, that is 
felony. In like manner, if I leave the key of my cham~- 
ber with any one, and he takes any thing out of it, this 
is felony.; The reaforr to fupport thefe cafes was, that 
the things not {pecifically and expreisly delivered, were 
hot if tuth bailed, and therefore the party, in tatiag them, 
intermeddled where he had no truft. 


THESE were the arguments ufed hefore the council: 
the cafe was afterwards adjourned into the exchequer~ 
chamber, 
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chamber, and the opinion of all the judges was taken. 
There it was agreed by all the judges, exeept one, that 
generally where goods were bailed to another, he could 
not take them felonioully, They held alfo, that when a 
poffeffion fo obtained had once determined, then the baillee 
might commit felony in taking them; as, if I bail goods 
to 4 man to carry them to my houfe, which he pérforms, 
and afterwards takes them, it is felony; becaufe his pof- 
feffion under the bailment ceafed when he delivered them 
at the houfe. They agreed fome points upon the nature 
of poffeffion. If a gueft in an inn takes a cup, he is 
a felon, becaufe he had not properly a pofleffion, but only 
the ufe of it while there. The fame of a cook or butler ; 
they are only minifters as ‘to the things within their care » 
but have no pofleffion, which, in thefe cafes, is always 
conftrued by law to be in thefmafter. But it would be 
different, perhaps, fays the book, if' goods were bailed to 
a fervant; for as they thgn would be in the actual 
poffeffion of fuch fervant, Ke could not commit felony of 
them. 

Arter al), as to the principal cafe, whether it was 
agreed, that the bailment ceafed upon breaking the 
parcels open, and the carrier thereby forfeited the legal 
privileges annexed to him as baillee, and in fo taking the 
goods he was confidered as a common perfon ; or whether. 
it was upon the whole thought, that this was not a bail. 
ment, but merely a bargain to carry; it is not ftated in 
the report upon which of thefe grounds they determined ; 
but it was certified to the chancellor by the major part of 
the juftices, thar this man was guilty of felony.¢. 

Ir was in a few inttances defined what kind of pro- 
perty was fubject to larceny.. Fifh in a pond, as Well as 
ina trank, young gofhawks, and pigeons which coulf not 
yet fly, and fo were at the will and controul of the owner ; 
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to fteal any of thefe was conftrued to be larceny; but CHAP XXII. 
otherwite ofthe fame animals when full grown, and there- ane aL 
fore in a “great meafure at liberty". In fhort, it was LDWs Vv, 
held, that only fuch things in which a “man ‘had a a proper ty 

could be felonioufly taken and canied away *. 

Tue old maxim of our criminal law, that weluntas 
reputabitur pro fae, continued to prevail in the reign of 
Henry1V. For then Shard agreed with Gafcoigne, that 
if a man was indiéted that i/ gifait depradands, it was 
felony: Thus, fays he, if a man comes to rob me, and I 
am ftronger than he, and ‘ overcome him, yet is he guilty 
of felonyt. But this opinion now began to grow obfolete ; 
for in 9 kdward IV, we finda contrary language. There 

enny fays, that if one lies in wait in the road, with his 
ra ‘drawn, to fet upon a* perfon, and Simnaids his 
money, anda hue and ry is ley levied, and the man is taken, 

et it is voz felony*. “Thyas was the ruling opinion upon 

which the-law began to fet -$ and men were no longer 
prnithed for crimes which bey only, meditated, but had 
put actually committed. 

‘Cur rele which had long beea followed, that the ac- 
ceffory fhould not be put to anfwer til the principal was 
attainted, was not found futhcient to fecure a jut ad- 
miniftration of juftice. It happened in the 18 Edward 1V *. 
-that two were indicled, one as priuacipal, and the other as 

acceflory ; the principal was wutlawed, but the acceflory 
being taken, was indicted, and, pleading not guilty, was 
convicted and hanged. , After this the principal reverfed 
the outlawry, and upon alraignmcnt was acquitted of the 
fact, and difcharged. “Uhus another rule of law” Was Vio- 
lated, namely, that where the principal was innocent, he 
acceflofy could not be gulty.  [t feems the firft rule was 
too general, and ought to be conhs ~cd to an attainder upon 
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CHAP. XX. the fadt, and not otherwile ; -efpecially ayhen it. was laid 
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down that the’ acceffory thould not ‘be permftted ‘to avail 
himfelf of any error in the outlawry, ‘which was fuffered 
to ftand in force againtt him, till reverfed by the princi- 
pal Y ina writ of error. 

Some points arofe on the mode of proceeding by appeal. 
The’ appeal. of death was the action of the heir to the de- 
ceafed. A-cafe of a peculiar kind was ftated by Thirning 
inthe reign of Henry IV. where the heir was within age, 
and died, ahd-was fucceeded by feveral heirs within age : 
it was faid by that judge, that the laft of thefe perfons 
Should have the appeal ; but Gaftoigne was clearly of anothor 
opinion?. Acafe happened in the.reign of Henry VI. which 
brought forward this point again; for there a man was 
outl#wed, and haying a pardon, he fued a frire facias againfe 
the plaintiff, who was returned’ dead by the fheriff ; and 
after much argument, it was dgtermined by the court, that 
no fcire facias fhould go agginft the heir; which feems 
like adecifion, that the heig/was not intitled to the appeal *. 
‘The fon, as -heirSo_his® mother, might bring an appeal 
againft his father Re e death of his mo:her >, he being as 
much heir, to one as to the other. 

. Peruaps this decifion is not to be extended beyond its 
own circumftances, namely, of an appeal once commenced, 
and that the opinion delivered on the former occafion was 
that which governed; for we find a curious, point in the 
law of defcent as to. appeals much argued at this time, as if 
the principal prapofition was fully fettled ; this point was, 
whether a perfon who derived his defcent through a female,. 
could intitle himfelf to an appeal as heir. A cafe of 
this fort was brought into the exchequer-chamber in the- 
0 Hen. VI. when Forte/cue, chief jutticey dectared that 
de and his brethren were agreed upon the matter, but were 
willing to hear what could be faidon'it. The objection 
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againff fuch an appeal was founded on the exprefs words of CHAP. XxIL 
Magna Charta *, that no ore fhould be taken or imprifoned path ped 
on the appeal of a woman, except for the death of her pw. Iv. 
hufband: the woman not being enabléd to maintain an ap- 

peal, it was argucd that an anceftral achon |ike this, having 

never defcended on the wom.n, could not defrend thro’ 

her to the appellant. “Thus where land was given in tal 

male, and the donee had ifiue a fon, who had iffue a daugh- 

ter, and fhe hed :flue a fon, the great-grandfon could not 

convey a title per formam doni through the grand-daughter. 

Upon this revfoning the juftices determmned that the appeal 

would not he 4, 

However, this was not confidered as flech a decifion 
which fhould clofe the queftion, for in 17 Edward 1V.* the 

lowing cafe was depending inthe exchequerschamb@: A 
woman had a fon who wa% murdercd, leaving no heir on the 
partof the father, and the apube was, whether the uacle on 
the part of the mother faouM have an appeal: and there 
Billing, the chicf-yuftice of th. king’s bench, with Need- 
ham and Choke, were of opunon againg the appeal, relying 
upon the prohibition of Magza Charta. But Brian, Nelc, 
Litthton, and the chiet baron, were for ity and in oppofi- 
tion to the above reafoning they held, usar the uncle ex 
perte patris might, beyond a doubt, have an appeal pf the 
dcath of his nephew, though the father, through whom he 
made his conveyance, could not. It does not appear what 
the decifion was on this occafion, though the authority 
feems to be in favour of tne latter opinion. 

Ir was held by fome, that if a woman marred pend- 
ing an appeal, fhe might pray judgment ; but that the 
could not nftitute fuch a fart together with her hufband ’. 
Tt wes an eftavhithed rule that an appeal fhould be profecuted 
in perfon, and not by attorney, thercfore, where a woman 
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CHAP. XX!L was confined by preggancy during an appeal in which the 
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defendant wes, attainted, and the woman’s appearance was 
recorded for that term, yet theberter opinion was, that the 
could not pray judgment and execution by her counfel. 
But to fagilitate the progrefs of the profecution, ‘je book 
fays, that one of the juftices rode to Iflington to fee whether 
fhe was alive, and whether fhe would pray execution; 
which fhe did, and the man was hanged &. 

Ir was ufual in pleading any fpecial matter in an ‘appeal, 
&o go on and add, that as tothe felony he Says. be 1s not guilt. 
A defendant pleaded that the plaintiff had an elder brother, 
who was intitled to the ation in preference to the appel- 
lant: it was the opinion of Markham, that in this cafe he 
need not plead over to the felony, not in any other cafe, 
except evhere the plea, asa releafe, confefled that the plaintiff 
had once a title “of appeal ; buy if it was fuch matter as 
fuewed the plaintiff never to have had a right of action, as 
baftardy, ne ungue accouple, a fi the like, there he ought. Tt 
was, however, the opinion fof the ferjeants, chat the de- 
tendant, tx fava! ‘emit, Ought always to plead over to the 
felony®; and that fécincd to be the better practice ; fo that 
the jury might try the fecond iflue, if the firft was found 
againft the prifoner, who would otherwife reft his life upon 
one iffue, “which, if found againft him, would be equal toa 
conviétion on the principal fact of the appeal!, Others, 
however, held, that after the bifhop had certified againft the 
prifoner, yet the felony might be afterwards pleaded to and 
tried *. 

In an appeal one defendant could not plead a releafe to 
another, as one defendant in trefpafs was allowed to do}, 
If an appeal was depending in the king’s bench, and the 
iffue was in a foreign county, it ufed to be tried by aif 
prius, but as the juftices had in this cafe no other autho- 
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tity than to try the iffue, they could not, as in an original CHAP XXII. 
appeal commenced before them, arraign the prifoncr at the rans 
fuit of theking, on default of the appellant™. It was a  EDW. IV. 
check upon this vindictive aétion, that appellants ufed to 
be fworn to the truth of their appeal’. It was now a fet~ 
tled courfe in appeals, if a defendant was charged with more 
than one felony, to arraign him upon all, one after the 
other, in order to procure for each appellant ° a reftitution 
of the things ftolen; a practice which had been indulged in 
the reign of Edward II. in a particular way?. In fuch 
cafes it was; however, always ufual for the jury to find that 
the appellant had made frefh fuit, and then the courfe was 
to fue out a writ of reftitution of the goods ftolent. Ie 
gvas agreed and adjudged, that in an appeal of felony a 
peer had not his privilege as on an indiétment, bufmuft be 
tried asa common perfon''. ‘There was this difference 
between an indiétment ang an appeal, that on the former 
the prifoner was not allowed’ counfel, except to matters of 
law, but he had every ufe of counfel in the latter *. 
Very little alteration happened in the ideas upon which Of provor-. 
provors were admitted to appeal. The ftatute of Hen. IV.* 
had difcountenanced this mode of proceeding, and gave a 
warrant to the courts to go on in difcuuraging fuch 
fufpicious aceufers. In the 1g Hen. VI. a man being in- 
didied of robbery in the King’s bench, confeffed the felony, 
cand appealed two men of the fame fact. Procefs was iffued 
againft one of them, the other came to the bar, and joined 
battel with the provor. A day was given them at Tothill, 
where they fought, and the appellee was worfted, and fe- 
verely wounded in the head. Upon this the juftices or~ 
dered him tobe brought before them, and they demanded of 
him if he would have axy more of the batts! , to which he 
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CHAP XXII. anfwered that he neither would nor could; adding,‘ upon 
Preneanrd the oath which he had taken, that he was not guilty of the 
EDW Iv. crime wherewith he was charged. Lpon this the juftices faid, 
that 1f he would have any more of the battel, he fhould be 
put in the fame fituation he was in before they fent for 
him , buthe ftill perfifted in dechning it , and 1t was there- 
fore adjudged that he fhould be hanged inftantly, which was 
accordingly executed at Tyburn. After this the other ap- 
pellee came in and pleaded not gulty. ‘Then judgment 
was given againft the provor alfo to be hanged, for whe- 
ther he who now pleaded not guilty was acquittcd or at~ 
tainted, the provor, fays the book, ought to be hanged on 
his own confeffion of the felony, and accordingly execution 
was inftantly done upon him". Jt was lad down, that the 
appeal Of a provor was for the benefit of the king, and no 
of himfelf, and that 1t was in ¢he elegtion of the juftices 
to admit the appeal, and pies dishes againft the appellees, 
or to direét the provor to be hénged on his own confeffion *. 
This was putting it nearly upon the footing of hat courtefy, 
which in modern tines has becn indulged towards offen- 
ders, who will confent to give evidence for the crown 
againft their accomplices. 

In the 14th of Edw, IV. there is a judgment of pe- 
nance, agreeing in fubftance with that before ftatcd in the 
reign of Henry IV.” which feems to have continued .s 
the regular mode of inflicting fuch punifhment upon obfti- 
nate felons?. We find acale that happened before Danby, 
chief-juftice of the common-pleas, where a felon, upon 
pleading not guilty, and being afked how he would acquit 
himfelf, that 1s, 1n modern language, how he would be 
tried, anfwered, per Dieu, et notre dame Mure, et per faint 
eglife. But it was recommended to him by the jud zc to 
plead in the common form, that is, to put himfclf upon the 
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tountryor he would be put to the penance*; the pleading CHAP. XX, 
not guilty, and the putting himfelf upon the trial per Dict, Senay oi 
without adding per patriam, being within the exprefs pro-  EDW. Iv, 
vifion of the ftatute of Weftminfter >. 
THe trial by battel, in criminal cafes, tho’ ftill war- br taken 

ranted by the law and practice of our courts, was fubject to 

{uch exceptions as frequently prevented its taking place *. 

Ithad long been agreed, that where a felon was taken with 

the manner, where the appellant was maimed, or above fixty 

years of age, or an infant, the defendant fhould not be per- 

mitted to try the fact in a way fu hazardous to the perfonal 

fafety of the profecutor: but of late, an additional excep. 

tien, or counterplea, to the battcl had been admitted, which 

cguid be applied inallcafes ; namely, that an indictment was 
depending for the fame fact 4, This being now a conffnon 

mode of proceeding, the prifoner had rarely an opportunity 

of forcing the appellant to this barbarous decifion: how- 

ever, if an indiGtment was infufficient, it would not anfwer 

the above purpofe, It was now held, that in an appeal of 

trea:on, the battel muft be before the conftable and marfhal, 
and not clfewhere ; and it was folaid down by Prifet, chief- 
juftice, and Needham, one vf the juftices *. It followed of 

courfe, that an appeal of trcafon could be brought in that 

court only, and not elfewhere. 

Ir had been fettledin the reign of Edward TI, that a fe- 

lonwho challenged 36 jurors peremptorily, fhould be treat- 

ed as one who refufed the law §; but it was agreed in the 

reign of Henry V.thata felon might in an appeal chal. 

lenge 35 jurors®&. Ithappened that a prifoner arraigned 

for coining challenged 31 jurors, and the jury renmained pro 

defedtu juratorum. "Ywo days after 40 tales were returned, 

but the prifoner ftood mute ; upon which a jury of twelve 
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was charged with him, and he was found guilty and 
hanged». ‘The reafon affigned for thiz meafure was, that he 
had before pleaded not guilty, to which might be added, 
that he had put him{clf upon the country, and therefore was 
rot within the ftat. Weftm. 2. and that by his filence he had 
waved the challenges. Where eigbt jurors had been fworn, 
and there was a default of jurors, at another day the prifo- 
ner was fuffered to challenge thofe already fworn, for want 
of frechold!. The old common-law challenge to a juror 
becaufe he was one of the indiétors, which had been con- 
firmed by a ftatute of Edward IIL. * was qualified by a 
diftinétion that was now made between felony and trefpafs : 
it was faid to be a good challenge in felony, but not in tref- 
pafs, ghgugh it muft be remembered, that the flatute fpeak@ 
both of trefpafs and felony', 4 

Tuere had been great difference of opimon, whether 
the plea of fanctuary fhould be/dllowed to a perfon who had 
abjured or wasattainted the more modern opmion {*ems to 
have been, that an attainted perfon could not claim that 
piivilege™. “There was not lefs debate as to the granting of 
clergy it feemed in the time of Fdwaid III. to depend 
almoft wholly on the ordinary demanding the felon as a 
clerk". In the reign of Eds, ard IV. when an ordinary 
refuied a man who prayed his clrgy and icad, the matter 
was certified into the king’s bench, and the ordinary was 
fined, under the idea that he was only a mimifter of the 
court, and not the judge, in fuch cafe°. Again, one vho 
had abjured for felony in killing a man being taken, prayed 
his clergy . it happened in that cafe, that the man could 
read only two or three words here and there, and not any 
thiee words together, and yet the ordinary was pleafed to 
claim him as a clerk ; upon which it was oblerved by the 
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whole court, that if it appeared to them that the prifoner CHAP XX1 
could not read, the ordinary fhould be heavily fined, and kee oe 
the convict be hanged , adding, that they were the judges FbW IY, 
of his reading, for they were to make the record, guod lgit 
ut clericus, 1deo tradatur o7dinario : they further (aid, that 
an ordinary fhould be fined as well for refufing a clerk who 
could read, as for claiming one who could not. 
Tr wasatthe fame time intimated, that the reading need 

not be fo very perfect and accurate as was pretended; for a 
felon being tured by For tefeue, and not being able to read, 
but only to fpell, and fo put fyliables together, was never- 
thelefs allowed his clergy. The power and eff-& of the 
ordinary’s refufal was laid down by Litthton with this 

iftinGion, that if a clerk wasrefufed gene? ally, he thould be 
hanged ; butifa cau/e was ftated, and that was fuch*k®could 
not be allowed by the law of the land, namely, that he had not 
the tonfura clerivalts, or orngmentum elertcale, or the hike, +n 
fuch cafe the ordinary ino: uld be fined, and enjoined to re- 
ceive the felon?. It was probably upon this diftinction, 
that, fome few years afterwards, a felon who could read 
fufnciently, but was refufed by the ordinary, was hanged *%, 

Ir had been the common courfe for prifone:s to claim OF uerg, 

the benefit of their clergy upon the arraignmert this was 
thought prejudicial to the party, for he had no challenge i 
the inqueft ex office, ut feratur quahs ordinarto iberar: 
debat, by which conviction, neyerthelefs, he forfeited his 
goods and chattels, tovether with the profits of his lands, 
until he had made purgation. ‘To remedy this, Sir Fobx 

Prifot, chief-jultice of thc common-pleas, in concert with 
the other judges, in tne reign of Henry VI, made an aite- 
ration, which was thought more advantageous to pri- 
foners than the old practice. This was, not to allow the 
benefit uf clergy upon the arraignmes* but to recommend 

to the prifoner to plead to the felony, and put himfclf on 
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CHAP. XXI. the jury de bona et malo thus he had the advantage of his 
Pye cape challenges, and the chance of zn acquittal on the merits ; 
EDW. Iv. and after all 1f conviétcd, he might ftill claim his clergy, 
‘This was a variation in the pra€uce of our criminal courts 
which was gieatly commended, and was followed by mott 

of his fucceflors*. 
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Of Pleadizg—The Declaration—The DefencemOf Ai gu- 
mentative Pleading——4A Traverfe—A Negative Preg- 
nant-—Of Double Pleading——A Proteftation-— Departure 
in Pleading—Colour in Pleading—Aid Pragi—Of 
Garnifhment—Of Intsrpleader—Plea of hors de fon Fee 
—Of Nontenus e—-Of Fointenancy—De fon Tart Dem fue 
—Summons and Sevetanve—Forms of Pleading —Of 
Demurrer—Of Feofaile and Amendment—Of Repleader. 


HE fcience of pleading makes a diftinguifhed fea- 

ture in the fearing of this period, particulaily of the 
laft twenty years of Henry VI. and the re:gn of Edward IV. 
Whatever induftry and whatever ingenusty had been excr- 
cifed in the reign ot Edward JJ. in adjufting the conflitution 
and conduét of rea} achons, feems to have becn tiansfer- 
red to pleading ; which fucceeded, as it were, to that an- 
tient branch of learning hke a defcendant of the fame fa- 
mily. Every thing which concerned the frame and pro- 
ceedings of aclions was now agitated, and refined upon, 
with the greateft dexterity and fkill. The writ, the declara- 
tion, the confequent pleadings, the proccfs, the judgment ; 
all thefe wcre debated under ever, poffible confideration, 
and the forms and courfe of them were fettled upon folemn 
dehberation. 
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Preaptwe had become fo: much the fathionable fudy, 


of a lawyer, that Littleton, in the reign of Edward IV. 
declares it to be “one of the mof- honourable, lauda- 
“ble, and profitable things in the law, to have the fcience 
“ of well pleading in actions real and perfongl ;”” and there- 
fore he advifes his fon “ efpecially to employ his courage 
“and care to learn it*,”” The reports of the time of 
Henry VI. and Edward [V.. are full of points of pleading, 
which are ftarted in “one fhape or other, in almoft every 
queftion debated in court. Pleading was cultivated with . 
fo much induftry and fkill, that it was raifed toa fudden 
perfection in the caurfe of a few years. 
In the former parts of this Hiftory, frequent occafion has 
been gifeh to fpeak upon the nature of pleading in different 
actions, and the reader is not unapprifed of the progrefs 
made in this branch of our law., But this retrofpect will 
hardly fatisfy the curiofity of the hiftorical inquirer, when 
he is arrived at a period in which pleading was brought 
toa ftate of confiftency and accuracy that has entitled it, 
in the language of lawyers, to the name of a fcience. Al-- 
moft every thing fubftantial in pleading, which was practifed 
from .this time down to the prefent, was fettled by judi- 
cial determinations in the reigns of thefe kings. The 
precedents of tais period became ever after the ftandards of 
good pleading, andthe rules and maxims of pleading now 
fettled, have governed ever fince in our courts. Jt feems 
therefore proper: to enquire what thefe precedents arid 
what thefe rules and maxims were ; in order to which we: . 
fhall take a view of pleading in general, confining our 
obfervations to fuch formal parts as apply to moft actions, 

whether real, perfonal, or mixt. 

Tue waole of pleading was fo much a matter of forth, 
that it may appear ftrange to diftinguifh any by calling 


a Litt. fect. 534. 


them 
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them formal ‘parts; but the forms of pleadings feem to be CHAP. XXUZ. 
of two kinds. Thus, there are the forms of commencing. Cena 
and concluding a declaration, or plea; the form of a tra- EDW. TV. 
verfe, of a proteftation, of giving colour, and the like. 
Thefe are the fame, whatever is the fubfance and matter | 
of the declaration, plea, traverfe, proteftation, or colour, 
and are properly and emphatically matters of form. But 
there is alfo a form in ftating the fubftance of a declaration 
or plea: thus, a bond, a fine, a leafe, a record, ‘all have 
due forms, in which, and in no other, them ought to be 
pleaded. . Such formal parts therefore, whether of the 
former or latter kind, as were now fettled, and had grown 
into common ule, are the objects of our prefent confidera~ 
ion, without entering into fuch matters as might, by pof- 
Yea be made the fub{tance of a declaration explea ; 
' thofe being as infinite’ as the caufes of aétion, and 
grounds of defence, that might arife upon the various mo- 
difications of rights, whether of property or perfons, in 
the law of England. 

Tue firft part of pleading that naturally prefents itfelf 
is the count, or declaration.- The declarations which were 
laid before the reader in the reign of Edward III. feem 
to differ, in form, from thofe that had grown now to be 
in ufe. The firft difference which ftrikes us is, that ticy 
were now no longer in French, but feem, in the frit in- 
ftance, to have been put into fuch Latin form and tftile 
as the entry on the roll was finally to be ; the cohfequence 
of which was likewife this, that inftead of being in the firft 
perfon, the counting part, like the writ, was now in the 
third. Another alteration was, that the writ was invaria~ 
bly recited in the count, and made a neceflary part of it. 
Thecount, or declaration, was therefore the fame as the roll 
or record of the court down to the production of the /ecta, 
fuit, In like manner, the plea began with a recital of 


The declarations 
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ORAP. XXUL the defendant’s appearance, and then ftated his defence 
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and plea in the third perfon; aad this plea conftituted, in 
like manner, the following part of the roll or record of 
the court: the fame of the replication and fubfequent 
pleadings. 

Tue following is a fpecimen of a declaration in an 
action of debt, according to the pra@tice now eftablifhed . 
B. &e. fummonitus furt ad refpondendum A. de placita quod 
reddat etdem A, 20l. guas ei debet, et injuffé detinet. Et 
unde idem A. per C. attornatum dicit, quod citm prediédus 
B. tali die et anno, Sc. apud 8. computa fet cum eodem A. de 
diverfis denariorum fummis ipfus A. per prafatum B. ad 
compotum inde eidem A. ciim inde requifitus furfit, redden- 
dum, gute id tempus receptis, et fuper compoto illo pradiéiug, 
B. inventus fuiffet in arreragiis grga ipfum A, in 201. per 
quod aitio accrevit cidem A, ad exigendum et habendum de 
prafato B. prediétas 20],: idem tamen B, licét fepius re- 
quifitus, predidtas 20l. eidem A. nondum reddidit, fed illas 
ei hucufy, reddere contradixit, et adhuc contradicit; unde 
Gicit quid deterroratns eft, et damnum habet ad valentiam 
405. Fe, et inde producit felam, Sc, 

Sucu was the form of the declaration; but whether it 
was drawn out in this form on paper or parchment by the 
party’s countel; and delivered over to the adverfary’s coun- 
fel, or, what is more probable, was entered, in the firft in- 
ftance, upon the roll of the court, it is not eafy to deter- 
mine with precifion: in point of effe@, it would be the 
fame; for the roll might be amended by the leave of the 
juftices, during the term in which the declaration or piea 
was entered, and‘it muft, at.any rate, be entered on the 
roll as of that term; in both which cafes the roll be- 
came afterwards, in conftru@tion of law, a record: fo 


* Rat. 147, Whenever st 1s moft of the records in that collece 
neceff ry ta ilnfate what is here ton bemg of the period of which 
fad on the docti ne of pterding, we we are now {peaking 
fball sulcatva: Raiden’s Futries: 
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that the power the juttices exercifed over the roll during. PRAP, 
the term is, on one hand, fufficient to thew the pofftbility ” HENRY 


of making the amendment of pleas without reforting to 
the fapsontan of there being paper-pleadings 5 3 and the 
different conftrudtion the judges put upon the fame roll of 
parchment, after and during the term, fatisfies us, that to 
conftitute a record, there was not required a tranfcript from 
any lefs folemn paper or parchment, to one that was more fo, 
If we were to judge from the reports of this period, in 
which there is frequent mention of the roll, with the 
above diftinction of the fame parchment being a roll in the 
term, and a record afterwards, without any allufion that 
could induce one to fufpect the pleadings were, in any 
ftlage, to be fought for elfewhere, we capgot help 
adopting the above opinion ; which likewife féems to be 
rendered more probable, when it is confidered, that neither 
paper nor parchment wa$ then an article to be confumed 
fo profufely as now-a-days, in multiplying copies of the 
tranfitory nature thefe muft have been. 

Tr feems therefore a reafonable ¢onje€ture, that when- 
ever pleading ore renus went out of ufe, it became the 
practice for the counfel to enter the declaration or plea 
upon the roll, in the office of the prothonotary ; that the 
eounfel of the other party had accefs to it, in order to con- 
cert his plea, or take his exceptions to it; and that, when 
thefe were to be argued, the roll was brought into court, 
as the only evidence of the pleading to he referred to, 
This courfe was certainly attended with fome difficulties, 
and led to the expedient of putting the pleadings into 
paper, and handing t ‘this paper from one party to the other, 
the entry on the roll being deferred till the end of the 
term; an improvement which greatly facilitated the peru- 
fal and correction of pleadings, both of the party and his 
adverfary, and made the affair of amendments more eafy. 
and decorous than in the old methed, which muft deface 
the roll. But this could not be indulged, till a period ar- 

rived 
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SHAR. XXII rived in which fo ufeful 2 commodity 3& paper was become 


SAG VEL 
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cheaper and nore common ; and after all it muft be con- 
felled, whatever advantage might be attained by the con- 
venience of paper-pleadings, the old method had fimplicity 
to recommend it; for the dei: .« 10n or plea, when once 
entered on the roll, anfwered al! h- purpofes of paper-plead- 
ing during the term, and of a reco-d afterwards. 

To return to the declaration, ana its form. As the de~ 
claration was (v tet out with a recital of the original wit, it 
is plain, that where the writ was to attach the defendant, it 
fhould begin, B. attachiatus furt ad refpondendum, &e. 
The general rule for framing a declaration was, that after 
fetting forth the nature of tue action, as was done by the 
recital of the writ, \t fhould ftate the time and place, and 
the cauté of achon; in which fhould be comprehended 
how, and in what manner, the action accrued ; and, lattly, 
the conclufion, in which the plaintiff averred his damage, 
and offered to prove his fuit. Refpecling the degree of 
accuracy with which all this fhould be ftated, it was a rule, 
founded on ftat. 36 Ed, III. c. 15.* that a declaration fhould 
not abate for want of form, fo as it had matter of fubftance, 
nor fhould it abate for furplufage*. In muxt and real 
actions, the plainuff was not to count of the day, year, 
and place, as in perfonal actions’. It there was any de- 
feét in the declaration, the wait likewilc, 2s well as the de. 
claration, was abated &, 

Tue plea of the tenant or defendant begun with the 
defence, which vatied accorditig to the nature of the action 
or the plea; that is, whether it was firft to the jurifdrction, 
next to the perfon, then to the count, and then to the 
writ, all which were called pleas in abatement; or, laftly, 
to the action, which was called a plea in bar. 

"THus in fome aétions, as in affife, dower, darren 

eatrwent, mortaunceftor, per quae fervitia, attaint, and 

* Vd ant vol IT 450. fo Hen VI 115 16. 
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feire farias, the defence was, venit et dict. In others, as CHAP. XXHE 
in every writ of pracipe quad reddat, of intrufion, ayel, “ost 
rece the like, - ieee was, vent et defini hs ue : 
fuum quando, (Fc. In others it was, venit et defendit vim 

et injuriam quando, &%c. as in debt, accompt, detinue, 

covenant, trefpafs, trelpafs upon the cafe, eyeCtment, ne 

injufle vexes, partition, guare rmpedit, quo jure, replevin, 

refcous, recaption. avertorum, parvo fratio, vedio, ratio- 

nabili parte bonorum, rationabilibus effoveriis, ahions of 

debt or trefpafs given by ftatute, actions of wafte, and 

other perfonal and mixt actions. In other aétions the 

defence was more fpecial: thus in a writ of right guands 

dominus remifit curtam the defence was, venit et defendit 

jus prediéi: peteates et feifinam fuam quando, be. {gun 

in the writ 7 native hakindo the defence was, venit et de- 

fendit jus fuum et omnem nativitatem quand, Se. In 

others it was fill more {pccial; asin a ps ob vition upon 

the flatutes of Richard If. and Henry IV. it was, vewit 

et defendit vim et injurtom quando, Si4 et omncm contemp- 

tum, et gutcquid, F .. tL }ime in actsous upon the fRatutes 

of mamtenance and labourers*. ‘Pnofe detences, however, 

that were moft fpec al, were int ch contraéted from the 

form of defences in the icivn of Henry Ili. when it was 

ufual to fet forth »er/atin the remaining part of the 

defence, which now was henified by the ct « tera. 

Tue foregomy were called fudl defences, to diftinguifh 
them from a half ¢ fence, which confifted in clofing the 
defence without adding the words quando, Sc. Thus in 
pleas to the jurifdiciion, or to the perfon, the defendant 
could only make a half defence ; for if he added the words 
quando, &.. the jurifdiction and ability of the perfon would 
be thereby admitted’, Again, a mufnomer was to be 
pleaded before any defence at all *. 


* Vid. Bro Defence. k Bro, Defence- 
1 Hd. IV, 15, 40 Ed. TIL, 36. 
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Arrer the fubftance of the plea was ftated, the next 
point was to conclude it in proper form, Thus it was to 
conclude either to the jurifdiction, to the writ, to the 
count, or 10 the action. If the defendant pleaded to the 
writ, and.concluded to the action, it would be repugnant 
and bad, becaufe by the conclufion he admitted the writ: 
the fame if he pleaded to the jurifdiction, and concluded 
to the writ™. Yet, on the contrary, if the plea was to thé 
aclion, and the conclufion to the writ, the plea would be 
taken for a good one inbar *. 

‘Tue commencement therefore and the conclufion of 
a plea might be in fome or other of the following 
ways. If to the action, Et predictus B. per attornatum 
fium venit et defendit vim et injuriamquands, Fc. Et dicit 
quod ipfé ue. debito.praditie, Se. onerari non debet, guia 
dictt, Sc. Et hac paraius eff verificar ‘ty unde petit judicium 
fi pradiftus A. adtionem fuam predittam verfus eum babere 
debeat, Se. Jf tothe writ, Lt pradiéius B. venit et dea 
fendit vim et injurtam, et petit judicium de brevi originalt 
hoguela pradiciae, quia, dhit, Sc. Et boc paratus ef verifin 
care, unde petit jucicium de brevi illo, et quod breve caffeturs 
ésc. If to the declaration, the altcration was, mutatis 
quutandis, judicium de narrationc, and guéd narratio caffe 
tur®, A very material part of the conclufion of a plea 
was the general averment, or paratus eff verificare ; and 
this was required in all pleas, replications, or other pleadings 
containing matter of affirmation. But a plea that was the . 
general iflue, or in the negative, ought not to be averred. 
The nature of replications, rejoindets, and thé other 
pleadings, wherever’ they differcd from a plea in the 
form, will be better feen in what will hereafter be (aid upon 
the different parts of pleading. ~ 

THE great object of pleading being to bring the queftion — 
between the parties to a certain point, it was expedient to 


= 37 Hen, V1. 48. » 37 Hens VE 24. * Raft. paffim, 
hold 
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hold the plaintiff and defendant to a firié&t way of flating CHAP. XXHL 
his allegations, fo that the adverfary’s plea might be anfwer- reenrs 
ed directly and plainly, without leaving the fenfe tobe col- EDW. IV. 
lected by argument or infcrence. “Ihus it was held, that 
in trefpafs for depafluiing the plainuff’s grafs, it was not 
fufficient for the defendant to fay, on depafcet herbas, for 
this they would call an argumentative plea, which the law 
would hot allow , but as it meant that the defendant was 
not guilty of the charge, he fhould be compelled to fay fo, 
in the formal and efteblifhed plea of non culpab:lis?, Again, 
in trefpafs for entering a gardcn, and where the defendant 
pleaded that there was no fuch garden, this was held to be 
argumentative , and as it amountcd to the general iffue, the 
defendant was driven to plead von culpabiis }. Thefe might 
Seem to be prejudices in favour of an eftebhfhed 4m of 
words, rather than inftances where great precifion was 
effected by rejecting {uch argumentative anfwers, “Lhe 
moft common inflance 1 which aigumentative pleading 
feemed to miflead and confound, was where fome fpecial 
matter or circumftance was flated, and the other put, 
inflead of a direét demal of at, fet up fome contrary cu- 
cumftance, as apparently ncompatible with it, and there- 
fore ineflectamounting to a dental , as where it was plead- 
ed that a perfon was refident at A. and it was tephed uot 
he was refident at 7."; or wheic it was pleadcd that one 
of the defendants was dead before the writ purche fd, to 
which it was replied that he was alive", or vncic + dfin- 
dant was declared azamnft as executor, and he pleadeu that 
the party died inteftate'. All thefe were pronounced fuch 
pleadings as the law would not allow, tho’ they had been 
very common in the reign of Edward Il]+ "and were then 
the occafion of much difficulty. For, without confidaiwg 
the want of precifion in fuch allegatzons, 1t was a great 
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A traverfe. 


to decide from which place the venue fhould come, whether 
from the place alledged by the plair tiff, or that alledged by 
the defendant. ‘This and other corfequences from this old 
way of pleading, had induced the courts of late to lay it 
down as a rule, that every affirmative in pleading fhould be 
anfwered by an exprefs negative*. Conformably with this 
rule, the above pleas ought to have gone on, and coficluded 
with a denial of the adverfary’s affirmative allegation, which 
was ufually done byan @h/q; boc, or fans ce, or, as they more 
commonly called it, a traverfe. ‘The effect of this was, 
that whatever new matter was ftarted, the pleadings could 
not go on without an iffue being foon raited, to be decided 
either by the court or a jury. 

Tut where the declaration was for rent for the occu- 
pation of twenty acres of land, and the defendant pleaded 
a leafe for twenty acres and twelve more, he was bound to 
traverfe the leafe for twenty acres’. .When the plaintiff 
claimed anannuity by prefcription, and the defendant pleaded 
an annuity by grant, he was to traverfe the annuity by pre- 
{cription *. Where a plaintiff claimed title to an advowfon 
in grofs, and the defendant fet up a next prefentatron, he 
ought to traverfe the advowfon in grofs*. Netwithftand- 
ing it was now confidered as a general rule that two affir- 
matives could not make an iffue, there {till remained fome 
veftige of the old forms, which were now taken as excep- 
tions to that rule. Thus if it was averrcd that the defen- 
dant was of full age, there needed no traverfe that he was 
not within age”. If no negative went before, an affirma- 
tive would be fufficient without atraverfe: thus the plain- 
tiff might fay, that J. §. who appears, is /. S. of D. and 
the party fued is intended to be /. 8. of C. without a tra- 
verfe*; and fome other cafes ftill exifted, where the iffue 
was held fufficient without a traverfe. 


* 18 Hen. VI. 8, 9) 10+ * 35 Hen, VI. 33, 34. 
Y 32 Hen, V1.3 b. * 19 Hen. VI. 54. 
* 32 Hen. VI. 4, 5. © 33 Hen, VI. 1x0. 
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Tuts was the general idea upon which a traverfe was in- CHAP. XXIIL 
troduced ; and when the matter pleaded confiited of one Dora 
fact only, the application of it was obvious and eafy; but EDW. I¥. 
where a plea alledged feveral facts and circumftances, it 
was a confideration ot no fmall difficulty to decide which 
of them fhould be picked out by the traverfe as the main 
point to be denied, and of courfe to reft the iffue upon. 
Muclheargument arofe upon a doubt of this fort, where a 
formedon in difeendre was brought on a gift to the father 
and mother of the demandant in tail, The tenant pleaded 
that he, long before the donors had any thing in the land, 
was feifed thereof in his demefne as of tee; and being fo feifed, 
and being within the age of twenty one years, he infeoffed 
the donors, to have and to hold to them and thei: heurs 5 
‘and the donors being fo feifed made a gift to the WBnees in 
tail, who had :ffue the ‘demandant and died ; and that the 
tenant being within age entered, by force of which entry he 
was feifed in his remitcr, and fo he demanded judgment of 
the action. To this the demandant replied, that the donors 
made the gift to the donecs, as had beer! ftated in the decla- 
ration, fans ce that the tenant infeoffed the donors in the 
manner they had pleaded. Tt was objected to this rephica- 
tion, that the feoffment was only the conveyrnce to the bar, 
ang that it was not the conveyance, but the maticr and 
fubftance of the ba: which fhould be travericd, confefled, 
or avoided ; and there was great debate whether the fein 
or the feoffment fhould in this cafe be traverfed. but the 
court held the feoffment to be the fubftance of the bar, and 
therefore that 1t was properly traverfed*. 

‘Tis was a quefticn, whether a yes/iz or a feoffinent was 
the proper point to be traverfed : in the fame ye wr we find 
acafe where the like doubt arofe between a difusfin and 
a feoffment. Intrefpafs quare claufum fregit, the defendant 
pleaded that one R-chard Rawlins was feited of the fame 


4 Long. 5 Ed. TV. 9, 10, 11, 12, 
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OHAP, XXIII. clofe in fee, and long before the trefpafs infeoffed'the defen- 
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dant in fee; and he gave colour to the plaintiff by the faid 
Richard, and faid the plaintiff entered, on whom the defen- 
dant re-entered, and committed the trefpafs. To this the 
plaintiff rephed, that true it is that Richard was feifed in 
his demefne as of fee; but being fo feifed, he infeoffed one 
Peter Bennet in fee, by force of whinh he was feifed, and 
upon him the faid Richard entered againft his own feoff- 
ment, and diffeifed the faid Peter ; and the faid Richard 
being fo feifed, made the feoffment to the defendant as he 
f{uppofed, upon whom the faid Peter cntered and was feifed 
in fee, and being fo feifed infeoffed the plaintiff. To all 
this the defendant made no other rejoinder, than that the 
faid Richard did not diffeife the faid Peter. It was objected 
by the piantiff, that this traverfe was not properly taken, 
becaufe the difleifin was not the force of the title, but the 
feoffment made to the perfon whofe eftate the plaintiff had 
before the feoffment to the defendant. This feoffment they 
faid was the force of the title, and the diffeifir. only the 
conveyance to it, I¢ was alledged in the argument on one 
fide, that the common practice had been to traverfe the 
feoffment - it was as ftrongly contended on the otner fide, 
that it had never been fo adjudged ; but that, on the con- 
trary, it had been determined that the traverfe of the difleifin 
was the proper pleading. ‘To this effect indeed we find 
a rule laid down fo far back as g Hen. VI. which fays, that 
wherever a diffeifin was alledged in a bar or replication, it - 
fhould always be traverfed *. Afterwards, indeed, it was laid 
down by Needbam, that the traverfe might be either to the 
feoffment or the diffeifinf; and in the prefsnt cafe they held 
the traverfe to the feoffment to be good#, without any re~ 
gard to, or indeed mention of the above rule ; and Icft it for 
after-times to reconcile thefe differences, by holding, ac- 


* Scien. de Plead. 355. £ Long, 5 Ed. 1V. 136, 137. ® Ibid, 738. 
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cording td the opinion of Needham, that in fuch cafe CHAP. XxiIL 
either traverfe was good. eer 
WueEN pleadings were long and {pecial, they of courfe TEDW. ive” 
drove one of the parties to a traverfe, and occafions were 
continually furnifhed to enquire what matters were tra- 
verfable and what not, whether in pleas or in declarations. 
This made one of the niceft and moft curious parts of the 
fcienoe of pleading. ‘I’o enter minutely into it would carry 
us too far: from what has been already faid, it appears 
that a traverfe fhould be directed to that which is the fub- 
ftance and matter of the title; but fuch was the fubtlty 
with which points of law were treated, that this general 
rule ftood in need of many auxiliary ones to affift the mind 
in judging of the particulars that fhould or fhould not be 
traverfed. 
THE fame love of précifion which induced the courts to 
difcountenance argumentative pleading, led them to pafs a 
like judgment, and with the fame juftice, on what was called Acneice 
a negative pregnant. An initance of this may be feen, piegaut. 
where in an aétion on the cafe againft’an innkeeper, for 
poods Ioft by his default, the defendant pleaded that they 
were not taken by his default; which anfwer was conftrued 
to be a denial pregnant with an admiffion that they might 
be taken, tho’ not by his default ; and therefore the court, 
in that cafe, compelled the defendant to plead the fpecial 
mat-er'. Again, where an action was brought againit a 
man for burning the plaintiff’s houfe by negligently keep- 
ang his fire, the defendant pleaded that the houfe was not 
burnt by his default in kceping his fire . this was held a ne- 
gative pregnant, for the fame reafon as the beforemcntioned 
plea’. There feems therefore to be this fort of afhnity 
between an argumentative pica and a negatis¢ pregnant 5 
that as the latter is a negative pregnant with an affirma- 
tive, fois the forme: an affirmative pregnant with a nega 


» 22 Hen. VI. 38, 39+ : 28 Hen. VIL >. 
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leaft to fubftitute, a dire&t demal of the fubftance and git 
of the plea o1 declaration which is to be anfwered. 

Ir the courts would not admit a plea that did not dire€lly 
anfwer the advertary’s allegation, neither would they allow 
one that contained a multiplicity of matter, to each of 
which a diftinctanfwer ought to be made: fuch was called 
a double plea. “Thus where baftardy was pleaded as¢o one 
acie, and jointenancy as to another, this plea was held 
double, becaufe baftardy went to both*. Again, where a 
defendant, in avoidance of a bond, pleaded imprifonment at 
one place, and detamner till he made an obligation at an- 
other, this was helddouble!. In debt for four marks of rent, 
the defendant pleaded firft that one only was due ; and fur- 
ther he’ pleaded, as te part a tender, and as to the remainder! 
an entry before the day : this was held double". The remedy 
in this and other cafes, where the party thcught he had 
more points than one to object, and he would not willingly 
preclude himfelf of one by {tating only the other, was to 
fet furth that one in a prote/lation. 

THERE were cafes where multiplicity of matter might 
be ftated without the charge of duplicity. Thus where 
the plea concluded with a non cf? factum, all the fpecial rea- 
fons for the deed being void might precede", Again, a 
plea with a traveife was not double, becaufe the traverfe waa 
held to wave the plea®; the conveyance to the traverfe 
being no more confideied than what was taken by protefla- 
tion. In fome cafes, however, double pleading was allowed : 
thus in juftification for falfe imprifonment, twenty caufes 
might be aliedged without the charge of being double ?, 
Again, in favour of life, it was allowed in an appeal to 


plead fome fpecial matter, and then to plead over to the 
felony 4, 
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A PROTESTATION was likewife neceflary where the CHAP. XxX117, 
party would otherwife be concluded by force of the plea; as errs irri 
if alord pleaded nif dehet to debt brought by his villainy EDW. Iv, 
this would operate as an inhain hifement, becuufe at ad- 
mitted him capable of having property. he nught there- 
fore proteft that the plaintiff was his villain, and for plea 
fay, that he owed him nothmg. For thefe reafons a pro- 
teftation in after-tumes was vary figmficantl) termed “ the 
exclufion of a conclufion.” “Lhe rule in making a pro- 
teftation was, that it fhould not be repugnant to the matte 
ftated by way of plea. ‘T bus where a defendant in replevin 
protefted that he did not take the cattle, and for plea faid 
there was no fuch vill, and then avowed to have aicturn’ ; 
this was held to be fuch a repugnancy between the © otefla. 
tion and the avowing or a return, that they Could not 
ftand together. If the plea was found foi the party plead- 
ing the proteftauon, thesproteftation would ferve ; but if 
againft him, it would not furve the purpofe it was defigned 
for. Thus where a defendant in replewin avowcd for rent, 
alledging that the plaintiff held by homage, fixtty, and 
rent; and the plantift faid that he held by the rcnt, and no- 
thing of the rent was aricar, and pleaded on, protefting 
that he did not hold by homage; there, it tue planniff 
bar-ed the defendant of his avowry, he fhould be cacluded 
fror1 demanding homage afterwards, Again, where in 
forger of falfe deeds the defendant took the forging by pros 
teftanon, and traveifed the publication, and that was found 
againft him, the proteftation would not aid him‘. 

Ir was not fufficient that every fingle plea was drawn 
with the precifion and accuracy above required, uricls the 
fucceffive pleas alledged by the fume party, were puifuant 
to and foitified what went before. It was theicfore re- 
quired that the marter firft alledged fhould not be di parted 
from, but that whatever vas added in the fub{equent plea, 
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fhould be in fupport and aid of it, otherwife the plea was 
bad : if therefore a defendant in his ber fhould alledge a title 
to the whole eftate, and in his rejoinder he fhould make 
title only to a moiety, this was held a departure, and as 
fuch the rejoinder was badt. The conftruétion of pleas in 
thefe cafes was very ftri€t, as may be feen in the following 
inftance. A tenant pleaded a devife to him; the plaintiff 
replied that the devifor was an infant; to which the defen- 
dant rejoined, that infants might devife by cuftom: this re- 
joinder was held a departure from the bar, which alledged 
a devife generally ". 

WE come now to confider the nature of colourable plead- 
ing, a device of which we found fome inftances in the reign 
of Edve gd IL]. * but which was now grown into afettled 
form of pleading, and was explained upon grounds and 
principles that appeared fatisfactory to the minds of lawyers. 
This pleading was ufed in affifes, ‘in writs of entry in nature 
of an affife, and in ticfpafs. The matter fuggested in this 
way was always a fiction, and owed its origin to two cir- 
cumftances . firft, a jealoufy in defendants of trufting 
certain fpccial points of defence to the verdict of jurors : 
and fecondly, a rule of law, that if fuch fpecial points 
amounted in fact to nothing more than the general! iffue, 
they fhould not have the effect of taking the caufe from the 
verdit of the jury to the judgment of the court, but the 
defendant mut plead the general iffue in the ufual form ; as, 
nul tort, nul diffeifiin, in aflife ; ne differ{a pas, in a writ of 
entry, and not guilty, in trefpafs. 

Tus fuppofe @. had infeoffed B. of certain land, and 
ati aflife wis brought by a ftranger againt B.; in fuch cafe 
the tenant would be led by the inclination of his own 
mind not to plead the general iffue, becaufe then the vali- 
city of the ttle and feoffment would be decided on by the 
jury ; but he would endeavour to ftate a fufficient bar to the 
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affife, and’bring the queftion to the opinion of the judges, CHAP XXU2, 


by faying, that 4. was feiled, and infeoffed him, by force 
whercof he ente.ed, and then he would pray judgment‘ if 
the affife would he. But here the law would pronounce 
that this plea was not good, for it amounted to the general 
iffue, which he muft be compelled to plead ip terms, or 
the affife would be awarded. ‘The tenant shorelote: m 
order to attain the object of having the matter decided by 
the court, ufed to give the plaintiff coLur, that 1, @ 
colour of ation, by which it would appear dangerous for 
the tenant to tuft the matter, he had pleaded, to the judg 
ment of unlettered men. Thus, in the above cafe, when the 
tenant pleaded that 4. infeoffed him, he would add 
further, that the plaintiff clatnung by colour of « ceed uf feof 
ment made by the faid fefor, before the feoffinent MEde tothe 
ford tenant (by which deed no right paffid) entered, upon 
whom the faid tenant entered, and then he would pray 
judgment if the affife theuld pafs . and becaufe, in this cafe, 
it might appear doubtful in the minds of unlettered 
men, whether any thing did or did not pafs by the fir 
feoftment, as fuggefted, the law allowed that fpecial mattur 
to confiitute a plea in bar fusAcient to call upon the judges 
to decide whcther the prior feoftmcnt had se My fuch cflect 
or not’, 

Tuis idea of giving colour was further rcfined upon ; 
for befides fuggelting that the plaintiff claiming by colour 
of a deed of feoffment made by a ftranger (where nothing 
really paffed), entered upon the freehold , they ufed to add, 
upon whom A. B. enterec, upon whom the tenant entered , 
whereas there was no more an entry by 4. £. than there 
was a feoffment to the plaintiff. [he rcaton for this man- 
ner of pleading was, to protect the defendant from the con- 
flru@tion that nnght be raifed to his difadvantige upon the 
firft of thefe pleas, for rf the tenant by that pleading con- 
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feffed an immediate entry upon the plaintiff, or"an imme- 
diate oufter of the plaintiff, the confequence would be, 
that fhould the title be afterwards found for the plaintiff, 
the tenant would be conviled of the diffeifin by his own 
confeffion: and becaufe the tenant, though he had no 
right to the land, might yet be no diffeifor, it was ufual 
to adopt the ftyle of pleading Jaft mentioned for his 
protection *. . 
Tuis is the general idea upon which pleading colourably 
was firft refoited to and allowed by the courts. When 
this manner of pleading had once eftzblithed itfelf, feveral 
rules obtained for the government of it, which, in fome 
meafure, reftrained the fancy of counfel in the choice of 
fuch fictitious circumftances as were to be fuggefted in 
this colfieable way. ‘The principal of thefe rules, and 
indeed that which feemed to be of the eflence of colour, 
was, that it fhould confift of fome,matter of law, or other 
difliculty to the lay-gents. For example, if i bring an 
affife againft you, and you plead that you leafed the fame 
land to 4. for his life, and then granted thc reverfion to 
me, and afterwards 4. died, and I claiming the land by 
yirtuc of this grant to which the tenant never atturned, 
entered: or, if a tenant pleaded that he leafed to the 
plaintiff, and afterwards the plaintiff furrendered fuch leafe : 
in the firft of thefe cafes, the lay-gents were not capable of 
deciding that the grant was defective without attornment 5 
nor in the fecond, that a furrender might be made by 
parol. Again, if the tenant faid that the father of the 
plaintiff leafed to him for the life of another, and afterwards 
icleaied to him, and the plaintiff, fuppofing that the father 
dies fuicd of the reverfion, oufted him after the death of 
the cfuc yue ure; this would be a good colourable plea, 
becaufe the lay-gents could not determine how the releafe 
enured, whether by way of feoffment, enlargement, con- 
«frmation, or extinguifhment of eftate. Again, if the 


? Dr. and Stud, 301. 
tenant 


ENGLISH taw, 


44 


tenant pleaded, that the father of the plaintiff infeoffed CHAP. XXII, 


him, and he fuffered the father to hold and occupy the 
land at will; or st he pleaded that the plarntiff claimed as 
baftard and eldeft fon; thcfe were points of difficulty 
which fhould properly be decided by the court, and therefore 
were good colourable fuggcftions. But if the tenant faid, 
that he was feifed til] the pluntiff diffeifed him, upon whom 
he entéred, it was ill; becaufe all men, however unlearned, 
know, that in fuch a cafe the tenant was no difleifor : the 
fame if he faid that the plaintiff claimed as younger fon, 
becaufe every one knows the younger fon cannot inherit 
before the elder. Such therefore, as cafes perteétly in- 
telligible to the unlettered, weic adjudged by law improper 
to be tent to the jury on the general iffue*. 

Anoruer rule refpecting the matter pleaded eurablp 
was, that it fhould give to the plaintiff a fair pretence 
on which to fupport his, action. Thus, in trefpafs for 
goods, it was neceilary tn give a pofleffion to the plaintiff, 
though without title, becaufe that was a good ground for 
an action of trefpafs; as to fay, that the defendant being 
in poffcffion of the goods as executor, the plaintiff took 
them, and the defendant retook them®. In trefpafs for 
taking goods, the defendant faid, that before the plaintiff 
had the goods, he was pofleffed of them as of his own pro- 
perty, and bailed them to 4. to be rebailed to him; and 
that“. gave them to the plaintiff, who fuppofing the pro- 
perty to be in 4. took them, and the defendant retook 
them‘. A third rule in pleading colourably was, that it 
fhould always be given by the defendant to the plaintiff, 
and always ina plea in bar*. Such were the principal 
rules by which thefe fictitious fuggeftions were meafured’ 
and provided thefe, and fome others of lefs conifequence, 
were adhered to, the defendant was at liberty to ftate 
whatever happened to ftrike his mind; colours being as 


+ 1g Hen. VI, ar. © » Hen, V1. 31. 
& 7 Hen VE. 36, “ 49 Hen, V1. 32. 


various 


Naeem 
HENRY VI, 
EDW. TV, 


442 


HISTORY OF THE 


CHAP. XXIIL various as the pofible ways in which the fubject in queftion 
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might be transferred and pofleffcd. 

Ir feems not to have been quite c car, in what cafes the 
defendant was required to give colour, and in what the 
Special matter of itfelf conftituted a good bar. To form 
a judgment of this, we muft content ourfelves with fome 
few determinatious, without attem ting to difcover the 
reafons upon which they were decided. It is faid, that 
where fuch matter was pleaded 2s bound the po/feffion 
only, the defendant fhould give colour; a& in cafe of a dy- 
ing feifed, and a difcent to the defendant*. But where 
the right was bound, as by feofiment with warranty, by 
fine, and the hke, there no colour need be given. Again, 
if a defendant pleaded Jiberum tenementum, he need not. 
give c&isur, nor where he juttified as fervant to one who 
had the freehold’: the fame where one juftificd for a 
diftrefs ; becaufe, fays the book, where no property was 
claimed, there no colour need be given&. It was held, 
at one time, that in juftification for taking as wreck, or as 
the goods of felons, the defendant fhould give colour*: 
but afterwards it was Jaid down, that in thofe cafes, and alfo 
in juttification for tythes, for waif and ftray, or as a purchafe 
in market overt, no colour need be given!; though, 
in the cafe of goods fold in market overt, they made this 
diftinétion: If the defendant faid fimply, that 4 fold 
them to him, he need not give colour; but if he had faid, 
that 4. was pofieiled of the goods as of his proper gocds, 
and fold them to him, colour fhould be given; becauie, 
in this latter cafe, he fully flated, that no property was ia 
the plaintiff, and therefore that he had no colour of an 
attion ; but in the former, there night be ftill a property in 
the plaintul® ; which diftinction feems analogous to that of 
the two cafes before meutioned, where the right, and 
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where the poffeffion only was bound. For the fame reafon, CHAP. XXIML. 
where a defendant pleaded wardfhip through a ftranger, cine 
he was to give colou!. If the plea was founded on an act =EDW, IV. 
of parliament, nocolour need be given™; becaufe, fays the 
book, an act of parliament bound all parties. 

Ir would be unneceffary to enter turther into a difcuffion 
on thjs obfolete piece of learning, which in a fubfequent 
period was reduced to a more fimple form, and at length 
went quite out of ufc. In the time of which we are now 
writing, this was a very prevailing fafhion of pleading ; 
and the reafons, that were advanced to give it authority, 
were thought to be well founded: a time came, when 
thefe were lefs confidered, and the device of co/our 
tappearcd to pleaders not fo indifpenfably neceflary, How 
this change in opinions operated, will be feen hereafter. 

InsTEAp of taking upon himfelf the defence of the ac- 
tion, the defendant, as we Have feen, might callin theaffiftance 
of another perfon to proteci him in his defence. One way 
in which a defendant might protect himfelf was by voucher, 
which was allowed only in real actions. ‘This is as antient 
as any thing in the practice of our courts, and has already 
been fo fully explained", as to need no recapitulation. 
The prefent practice ftood upon the law in Bracton’s 
time, and the few alterations which had been made by 
ftatute in the reign of Edward J. and fince ; and to add 
» any thing to the much that has already been faid, might 
be thought an unneceffary repetition. 

Ir is not fo with ad prier, which bears fome affinity 
with vouching to warranty, and probably was firft fug- 
geftcd by it. When an adion was brought againft a per- 434 devon: 
fon, who, though in pofleffion of the thing in queftion, 
had not the complete and intire property ; and if judg- 
ment paffed againft him, another perfon who had right 
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would be injured; the tenant or defendant might pray 
to have the 2id of fuch perfon to defend the fuit, Thus a 
tenant for life, by the courtefy, or the like, might pray 
aid of him in reverfion or remainder, to plead foi him and 
defend the inheritance. The entry of aid prier was 
thus: Et predidius tenens per attornatum fuum venit, 
et duit quod, We. (then the caufe of aid prayer was al- 
Jedged) Lt fic pradittus tenens dict? quéd ipfe tenet, et die ime 
petrgtionis brevis originals pradicti quer entis tenuit tenes» 
meniwn prediclum pro term ao vite fue remanere cuidam 
prafato B. et harediius mafculis de corpore fuo exeyntibus, 
fine quo idem ienens non porufl teremenium prediffum cum 
pertinentiis in plaitum deducere, neq; prefato querenti inde 
refpondere. Et PETIT AUXILIUM de ipfoB. Se. Et ef, 
concedituR, tc. © Ideo praveptum eff vicecomiti quod 
fummaneat per bonos fummonitores pradiftum B. quad fit 
bic a de Pafcha, Fc. ad jungendum cum prefato tenente 
fimul, Sc. in refpondendo prafute querenti de pre fata pla- 
cit fi, Fc. idem dies datus cft partibus pradictis, Sc, 
Upon demand of aid, and the prayer being granted, a ju- 
dicial writ was fued out by the tenant, called a fummons 
ad auxiliandum ; at the return of which, if the prayce did 
not appear or effoin, or if he after made default, judg- 
ment was entered, guad tenens ad narrationem praditti que- 
rentis fine prafato B. refpondcat. 

A TENANT for life had his option, cither to vouch 
the reverfioner, or pray him in aid?. If the remainder 
in fee was to the tenant for life and another, he fhouid 
have aid of that other’, A tenant might have aid of 
a remaindcr-man in fee, without fhewing a deed ; 
for the feoffment might be without deed'. If aid 
was prayed of a reverfioner, who took the reverfion as 
conufee of a fine, this amounted to an attornment of the 
prayor*. Aid of the reverfioner might be had in a writ 
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of entry, int nature of an affife, though not in an affifet ; CHAP. XXIN. 
becaufe the tenant was fuppofed to be in by reafon of his WENN? VL 
own tortious act. EDW. IV. 
We find inftances of aid granted in perfonal actions, as in 
replevin, trefpafs, debt, and annuity; in a feire facias, 
in attaint, ravifhment of ward, and cjectment of ward. If 
another perfon was interefted in the thing claimed of the 
defendant, there was the fame reafon as in real actions 
that he fhould have the aid of fuch perfon to protect his 
prefent pofletfion, or title. Thus, ifa writ of annuity, or 
debt for arrears of an annuity, ifluing out of a benefice, 
was brought ‘azainft the parfon, he might have aid of the 
patron and ordinary; the two peifons who fhould have con- 
curred in fuch a grant, if any was made, and who at leaft 
‘were intcrefled that the bencfice fhould not bgecha:zed 
with fuch a demand aftér the death of the prefent incum- 
bent": if, thetetore, fuch annuity was upon the parfon’s 
own decd, as this only h4und bua, he could not have their 
aid*. “Vhus in a repleyin, a tenant for life of feisnory 
might pray aid of the reverlioner’; and a plaintitl in re- 
plevin, beino a termor, might have ad or the ieverficnet * 5 
becaufe in both ute cles the reverhoner would be 
charged with the event of the fut. Where a defendant in 
trefpafs juftificd by commendment cf one who had the 
freehold, he might have aid of fuch frecholder*, In gene- 
ral, in perfonal actions, it was a rule that no aid prayer 
Should be had before iffuc jouned ; but this was Lale to many 
exceptions, and it was a puint of much controverfy, when 
aid fhould be allowed tefore iffue jo:ned, and when not”. 
Ap of ibe hing was a piece of learning depending upon 
confiderations fomewhat different from thofe which govern- 
ed the prayer of aid in the cafe of common perions. In 
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CHAP. XXIII, the firft place, as the king could not be vouch(d, 2 tenant 
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was driven to pray aid of the king in all inftances where, 
from the nature of his eftate, he would be intitled to vouch 
a common perfon, or to have warranty of charters*; and 
in fuch cafe, if he loft, he would, as in cafe of voucher, 
be intitled to recovery in value by petition’. Ard of the 
king was therefore of two kinds: it was either upon a 
warranty, and was for the purpofe of recovery in rvaluey 
and then it correfponded with voucher , or it was founded 
on the feeblenefs of the tenant’s eftate, and then it corre- 
fponded with the aid prier, of which we have juft been 
fpeaking. On this, as well as other accounts, there were 
feveral material differences between the practice of praying 
aid of acommon perfon, and of the king. Thus in the 
former cae, if it wasin an action of trefpais, it could not | 
be till after iffue joined ; in the latfer, it muit be before® 
becaufe the king fhould nct be put to fupport an iffue that 
was joined by a common perfon f, 

By aid and voucher, a third perfon was introduced into 
the action, through the folicitude of the tenant to defend 
the fubjeét in difpute. If the tenant took another part, and 
appeared to defend faintly or collufively, or made default, 
the perfon in reverfion or remainder, or any one otherwile 
intercfted, by authority of certain ftatutes paffed in the 
reign of Edward I. and extended in fubfequent reigns ®, 
might pray to be received, and defend his freehold or inhe+ 
ritance. The entry in fuch cafe was as follows: Super 
quo venit guidam A, hic in curid in propria perfond, et dicit 
quid diu ante diem smpetrationis brevis originalis, ec. 
‘Then the record fet forth the feifin in fee of 4. who leafed 
te the tenant for life, the reverfion in fee continuing in 4 
and then it went on, Et dicit quad pre eo quad prediftus te- 
nens, Sc. in brevi pradiéto non petiverunt auxilium de ipfo A. 
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neq; ipfum @ocaverum ad warrantizandum, Sc. fed per CHAP. XXUL 
fraudem et collufionem inter ipfos querentem et tenentem, in- errs 
tentione ad factendum ip/um A. amittere inde jas fuum  EDW. 1% 
fr&e placituerunt, et boc paratus off verificare ; unde ex quo 

idem A. venit ante judicium redditum paratus prefato que- 

renti refpondere, et jus fuum defendere, petit quid ADMITT A- 

TUR ad defenfionem juris [ui*. 

Tue time of praying to be received was, when judg- 
meht was about to be given for the demandant, without 
further procefs. , Upon the receipt of the reverfioner, the 
demandant might count againft him de novo; for by the re- 
ceipt the former count was waved, and no advantage could 
be taken of any defect therein!. The perfon received 
might plead almoft all pleas, and take alladvantages which 
@he tenant might, fuch as voucher, aid, age, and tpelike*; 
but he could not imparle® and if he made default it was 
peremptory, and judgment was entered againft the tenant, 
without taking any notice Of the tenant by receipt; becaufe 
the tenant by receipt having alledged that he was paratus 
petenti re/ponder ey he ought always to be*prefent in court}. 
Receipt was only allowed in real acuorfs; but it had been 
extended beyong the actions mentioned in the ftatutes of 
Edward I. as to walte, quem reditum reddit, and many 
others. 

To all the foregoing prayers the demandant or plaintiff 
might, by way of counterplea, alledge fuch matter as would 
take away the praye: of the tenant or defendant; and the 
vouchee befides might counterplead the warranty, aud fhew 
that he was not bound to warrant the land. 

Tue common courterplea to aid and receipt was, that 
the prayee had nothing in the reverfion the day of the wrif 
purchafed. It ufed to be common for a tenant, after the 
wiit was brought, to convey the eliate in fee, and take 
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back an eftate for life, fo as to baffle the flemandant ‘ 
when a tenant who had fo acted, pleaded that he was only te- 
nant for life, this ufed to be repliec', and would ouft him of 
his aid; and if replied to the prayer of receipt, it would outft 


fuch collufive reverfioner of his receipt ™. ‘The common + 


counterpleas to voucher of warranty were fuch as are given 
by the ftatutes of Edward I*. 


ANOTHER way in which a defendant might reliefe him- 
felf from the burthen of contefting fingly with the plain- 
tiff, was by garnifhment and interpleader.* The former of 
thefe was allowed only in the action of detinue ; the latter, 
tho’ more frequently ufed in detinue, might likewife be re- 
forted to in fome other actions. 

Tue practice of depofiting deeds in the hands of a third 
perfon fo await the performance of, covenants, or the doing 
of fome act, upon which they were to be re-delivered to one 
or ocher of the parties, ftill continyed *, and gave occafion to 
many actions of detinue, which were brought againft the 
depofitary of fuch writings, whenever the, crifis happened 
for their being demandable, according to the terms of the 
agreement 07 which they were depotited. It was in thefe 
aétions that the defendant would find himfelf driven to call 
in the other party to the agreement and depofit, that the 
re-delivery might be made to the perfons who had a legal 
right to call forit from the defendant. "Thus in an action 
of detinue for fuch deeds delivered by the plaintiff to the 


defendant to be re-delivered, the defendant would plead | 


that they were delivered by the plaintiff and one F. N. 
upon certain conditions, and he did not know whether the 
conditions were performed, therefore he prayed garnifhment 
(as it was called) againft 7. N.; that is, that %. MW. might 
be fummoned to fhew. whether they were: upon this a /cire 
facias would iffue againft ‘7. N. who under the name of 
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garnijice Vecame defendant to the fuit, the firft defendant CHAP. xx1T, 
being confidered as out of court by the garnifhment. Sher ve 

‘THe entry wpon the record ftood thus: Et prediftug EDW. Iv. 
defendens in propria perfond venit, Se. Et proferendo bic in 
curié cartam, Sc. paratus ad deliberandum cui vel quibus 
curia domini regis concederet, dicit quod carta tila die anno 
et loco fupradiétis; cidem defendenti tam per preediftum que- 
rentem quam quendam I, N. unanimi eorum affenfu et con 
fenfu, equa manu liberata fuit fub certis conditionibus enfto~ 
diendis, et cidemaquerenti et I. N. aut eorum alteri fub eondi- 
tionibus illis reliberaridam, fed utrim conditionis ille ex parte 
pradiéti I. N. adimplete fant necne, dicit quid ipfe ontuina 
ignorat. Et petit quod predicius 1. N. inde PRAMUNIATUR 
et ei vonceditur, Fc. Ideo praceptum eff vicecomiti, gud per 
‘probes, Se. fire factat prafato IN. quad fit bica® oftabis, 
Ec. oftenfurus, Sa quare carta pradiéla prafato querentt 
liberari non debeat fi, Se», Idem dies datus ft partibus pre- 
didtis hic, Se. 

WueEn the garnifhee appeared, he was to plead ; and 
many queftions arofe upon what the garhifhee might plead, 
and what not. It was very early fettled, that he fhould not 
plead a mifnomer of himfelf in the frire facias? ; nor thould 
he plead in abatement of the writ of detinue, becaufe it 
was in effect his own writ, he being a party to the bail- 
ment’; and yet he was allowed to plead excommunication 
of the plaintiff, or releafe of all adtions ‘. He was not to 
have oyer of the declaration, unlefs he appeared at the firft 
day; and he wasnot to be declared againft afreth, nor could 
plead to the writ or declaration, if admitted by the defen- 
dart'. He mtight aot plead foreiga matter, but only in 
cafes apparent, as ameus curi@™. If the defendant haf 
flated what the conditions were on which the deed was to be 
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delivered, or he admitted thofe alledged by the phintif, the 
garnithee could not vary from them, and alledgé different 
conditions ; but if the defendant alledged certain conditions 
generally, then the garnifhee might thew them {pecially *. 
The remedy for the garnifhce, if he conceived the condi- 
tions to be different, was to bring 4 new adtion againft the 
defendant; andthen the conditions might be contefted be- 
tween the two plaintiffs by interpleading, as will be fhewn 
préfently’. 

Ir the plaintiff fucceeded in his aétion, the judgment 
againft the defendant was to recover the deed, which 
had remained in the cuftody of the court to abide the deci. 
fion of the fuit, and againft the garnifhee for damages in 
the delay | occafioned by his plea: if he failed, the garnifhee 
would ‘have damages againft him#. The execution of the 
garnithee was only of his goods, chattels, and land, and 
not of the body, becaufe he was nota party to the original 
writ’. If the plaintiff replied to the defendant’s prayer, 
that the deed was delivered by himfelf alone, and traverfed 
the delivery by him and the ftranger, this would prevent the 
garnifhment®. The plaintiff might reply to the plea of 
the garnifhee, but not the defendant, as he was out of 
court *. Garnifhment might be had againft executors, as 
vl as the principal who made the bailment. It could not 
be had againit a mere ftranger, but muft always be preceded 
by an allegation of privity to the bailment‘. 

Ir the two parties who concurred in the bailment to the 
defendant, brought feveral actions for the deed, then the 
refource of the defendant was in praying that the two 
plaintiffs might interplead. This was upon allegations 
fimilar to thofe made in the cafe of garnifhment ; 3 and the 
entry was thus: Et predidius defendens per attornatum fuum 
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wsnit, et YR ad foam predidti A. quam ad feltam pradifti GHAP, XXUI. 
B. defendit vim et injuriam quando, &c. Et proferendo bic ; 

; a : ; ; : vi.  SBNRYVE, 
a curid preeditium feriptum obligatorium paratus ad dglibes Ba, Iv. 
randum cui prediéterum A. et B. curia hic concederet, dicit 
quad feriptum iflud eft idem feriptum quod uterg; predidio- 
rum 4.et B. werfuseum exigit, et quid, &c. as in the former 
precedent, Er petit, quid predictus A. et B. fuper liberatione 
feriptorum prediftorum inter eas INTERPLACITENT, &c. 
Ideo confideratum eft, quid pradiftus A. et B. fuper litera- 
tiane feriptorum prediétorum habendd interplacitent, ce. Et 
. didlum eft per curiam prafato B. quid prafato A. ad breve et 
narrationem fuam, de eo quod idem A. inde prias narravity 
refpondeat, &Sc°. Tt was held, upon fuch interpleader, that 
the perfon whofe writ was of the prior date, fhould be the 
plaintiff, and the other plaintiff fhould anfwer &® writ and 
declaration, and fo become defendant’. If they were of 
the fame date, then he who firft came and demanded an 
anfwer, or he whora the court pleafed to aflign, became 
plaintiff ®. 

Ir was reafonable, where the defefidant was a mere de- 
pofitary of a deed, in which the two'perfons who agreed in 
making hig the truftee were interefted, that he fhould not 
be harrafgd by both, but be allowed to call on the court to 
award, that they fhould conteft the points in difpute between 
thenfelves. But there were cafes where a perfon poflefled 
of a deod might be liable to the a€tions of two or more 
perfons for the detinue ; and where it was argued with fome 
fhew of reafon, atieaft as faras topics of a legal and tech- 
nical nature might be urged, that the defendant fhould not 
have this privilege, but ought to remain in the fituation of 
defendant to beth their ations, and defend himfelf as well 
ashe could againit both the claims to which he was liable, 
whether by choice or otherwife, Thus a writ of detinue 
was brought by 4. and the plaintiff declared on a bailment 
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fAY. XXL made by J. G. to the defendant to rebail to thel plaintif’; 
~ “t x74 and J. G. alfo brought another writ, and declared of a bail- 
Ew. 1¥. ment made by hitnfelf to the defendant to rebail to the faid 
J. G. and this was pleaded to the former writ. It was ar- 
gued, that the defendant could not have garnifhment againi 
1, G. (if I. G. had not brought his aftion) becaufe he had 
alledged no privity, and therefore that 4. fhould not call 
upon the two plaintiffs to interplead. But it was faid@that 
there needed noprivity of bailment, the poffeffion merely, 
and not the batiment, being the caufe of action ; for if the 
defendant had found the deed, and had pleaded that to the 
action, then it was long fettled that they fhould interplead : 
fo in this cafe, the defendant was properly liable to none 
but the perfon who had right, and yet he had no legal de- 
fence, and*cherefore mutt refer it to an interpleader; for 
fhould they both recover, and a writ iffue for the delivery 
of the deed, to whom fhould it be delivered ? On account 
of all thefe inconveniences, it was held that the two plain- 
tiffs fhould interplead *. 

Some of thefe confiderations arofe on the ocedficn of two 
actions of detinue for a box of charters; one Z the heir 
who was intitled to the land, and one by the } upon a 
bailment to re-deliver to him. It was there ui the 
defendant fhdild not ‘have an interpleadet, vee be was, 
Tiable t to both the plaintiffs ; to the tenant of the land, be- 
caufe he had aright to the charters; and to the bailor, by 
reafon of the bailment; and if he was a fufferer by: this 
double charge, it was his own aét, and ‘he muft not com 
plain. And it was laid down forlaw, if 2 man bailsa thing 
to me to be rebailed, and I afterwards delivtr ‘bis’ to dn. 

“oxhier, and he bails it to me to be rebailed;* am chargesble 
at the {uit of both : and in the cafe at barat was contended,’ 
thowld the plaintiff who had the land recover the chars 
ters, this would be no plea for the defendant to dlfcharge 
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him as again thé bailor, altho’ it would be otherwifé in CHAP. be 
the cafe of executors, or where the things came to the de Miichts 
fendant by a fizding ; for there it would be fufficient if he gpw 
reftored it to the right owner. 

THis was arguing upon the {pecial manner in which they 
ufed to declare in detinue, and fcems wholly conformable 
with, the old ideas upon which this action and the pleading 
in it ufed to turn; this being the ground upon which the 
bailment was held to be traverfable. But in oppofition to 
this it was anfwered, as on the former occafion, that the 
bailment was nothing to the purpofe ; that the detinue was 
the point and git of the aétion ; and that the bailment was 
only the conveyance to it: that in this cafe, if the bailor 
fhould yecover, the perfon who had the land mjght have 
detinue againft him, as he alone was intitled to “the deeds ; 3 
which circuity would be avoided by an interpleader : toavoid 
therefore multiplicity of fuits, as well as for the other 
reafons, they were inclined to award an interpleader', 

It is not improbable that fuch opimions as thefe led to 
an alteration in the manner of declaring upon a writ of 
detinue ; for if it was fettled thata man should not be bound 
by a {pecial bailment, but that the perfon who had right 
thould recover, that fore of declaration became fuiile and 
unneceflary ; and the purpofe was equally anfwered by a 
general allegation of a devenerunt ad manus, ot a trover, 
Thefe opinions, however, had not yet grown to be eftablith- 
edlaw, Fox in 19 Hen, VI. we find two feveral write of deti- 
nye were brought againit the fame perfon, and they counted 
of feveral bailments. There it was held, that the parties 
fhauld not interplead, unlefs the defendant could alledge 4 

privity of bailment, or that he found the deeds ; for if he 
choleto charge himfelf with feveralbailments, ic weahic folly, 
fays the court, and he muft abide by it: the defendant then 
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Ray? y - 
CHAP. XXItL. pleaded that the two plaintiffs joined in the bailments, and 


HENRY VI. 
EDW, lV, 


he traverfed the feveral bailments; upon which the court 
fuffered the defendant to have an interpleader *, becaule he 
now alledged a privity between them. Thus the court 
would, if poffibls, get rid of the conclufion that arofe upon 
the {pecial bailment, and enable the defendant to get juitice 
done between the two plaintiffs, 


IF a defendant had prayed garnifhment, and afterwards 
the garnifhee counted againft them, it wase once held he 
might have an interpleader between she two plaintiffs!; 
though, on a later occafion, it was refufed on the notion of 
the defendant being out of court by the garnifhment™. 

Ir the two writs were brought in different counties, it 
was held af une time, that the plaintiffs might ftill inter- 
plead”: it feems afterwards ta have been held that they 
fhould not°: the fame if the bailments were alledged in 
different counties’. But afterwards (as the above notion 
began to prevail) it was agreed that the plaintiffs fhould 
notwithftanding interplead, upon the idea that the detinne, 
and not the bailment, ‘was the point of the aétion 4. 

THE interpleading which has hitherto been mentioned 
js confined to the adtion of detinue, being that with which 
this ftyle of pleading was moft connected : this expedient, 
however, was allowed 1n fame few other actions, We find, 
where two writs of guare impedit weré brought for the fame 
avoidance, the fecond plaintiff was awarded to interplcad 
to the elder of the two writs’: it was likewife allowed 
where two writs of ward were brought for the fame ward~ 
fhip; but not in ravifhment of ward’, If a perfon was 
found by office to be heir of a tenant to the king in one 
county, and another was found fuch in another county, 
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it was the practice for them to interplead before either had 
livery'. There is an inftance of three writs of detinue, 
where, after much argument, the three plaintiffs were 
awarded to interplead *, 

Amonc the pleas that might be pleaded in different 
ations, there are fome few which recurred fo frequently, 
andgwere fo often the {ubje@t of difcuffien in court, that 
they cannot be paffed over without {ome obfervation in this 
place. Thefe were the pleas of bors de fon fer, of dif- 
claimer, of nontenure, of jointenancy, and the common 
replication of de fon tort demefue 

Wuewn a perfon claimed a feignory, and diftrained and 
avowed for the rent, or brought an action for the diffeifin, 
the tenant might plead hors de fow fee, that is, tpat he held 
nothing of the perfon* who claimed the feignory. By thé 
form of this plea it 1s apparent, it would not hold in fuch 
actions as ftated a tithe with certainty: it was, adfionem 
fuam pradiéiam verfus eum habere non debet, quia dicit quod 
meffuagium praeditium cum pertinentus eff ertra foedum et 
dominium ipfius A. unde petit judicium fi pr adi€tus A. abfq; 
fpectali titulo hic oftendendo, attionem fuam predifiam d> 
reditu predicto babere debeat, .*. Sucha plea was con- 
ftrued as an admiffion of the tenancy. In a writ of entry 
on a diffeifin of rent, brought by an abbot on a diflerfin 
made to his predeceffor, the writ merely alledged generally, 
guam clamat effe jus ecclefie fue, (Fc. of which the tenant 
diffeifed his predeceffor ; and he declared accordingly of the 
feifin of fuch a perfon his predeceffor ia right of his church. 
To this was pleaded hors de fon fee; but it was urged this 
was not a proper plea, becaufe the feifin and diffesfin of the 
predeceffor being laidin the count, this was fufficient ttle. 
In anfwer to this, it was held by the whole court, and re- 
folved, that the plea was good; for the allegation of the 
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CHAP, XXIII. predeceffor’s difeifin could not be faid to be a tlde to any 
HENRY vi, ody, nor could any allegation of feifin, without the title by 


EDwW. iv. 


which that feifin was gained. Further, they faid that in 
formedon, hors de fon fee was no plea, becaufe fufiicient 
title was comprized in the writ ; namely, that fuch a gift 
of the rent was made in tail, or for life. So here, if a for» 
ymedon had been broughtin the reverter of the rent, ftating 
a gift in tail to one, and on default of iffue a reverter to 
the demandant; or a writ of intrufion, or other writ of a 
demife to another for term of life, who died, ‘and the defen- 
dant intruded, and that it ought to revertto the demandant ; 
in thefe cafes, hors de fon fee would not be a good plea, be- 
caufe fufficient title was comprized in the writ to acquaint 
whe terre-tenant what rent was demanded. 

Bur of ‘ll thefe the terre-tenang, in the prefent cafe, 
-was ignorant, asthe demandant might have feveral other 
yentsin the fame vill. Again, theedemandant here claim- 
ed in right of his church, and wasin by fucceffien, and not 
by his predeceflor ; {o that it was in the nature of a writof 
entry for rent on a diffeifin done to the demandant himfelf, 
in which it was agreed that hors de fon fee was a good plea, 
the fame as in affe. But where an heir, who claimed by an 
anccftor, and who was ia by him, brought a writ of entry 
Jar diffifin done to his anceftor, or of mortaunceftor, on 
of cofinage of ren’, there feemed more colour that bars de 
Jon fee fhoyld not be a plea; becaufe the writ contained, 
in fome manner, atitle, by giving the tenant notice of the 
rent demanded. And yet it feemed hard that the feifin cr 
diffeifin of ap anceftor fhopld be conftrued fuch a title in 
the heir as fo ouft the tenant of this plea, when he really 
faw no fuch certainty in the demand as there was in a for- 
medon: and therefore, ‘fame of the court held, that it 
would be 2 good plea both in mortaunceftor and cofinage, 
or a writ of entry fur diffeifin done to the anceftor; be- 
caufe dying feifed of a rent did not give fo ftrong a title 
ty an heir or fucceffor, as the dying fered of land; for 4 
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dying feifed would take away the entry of the difleifee, CHAP. XxuI1, 
which was giving a fort of title to the her; but not fo of “ay 
A . : Aine te HENRY Vi, 

a rent, which might be refeifed, or reclaimed, or diftrained EDW. iV. 
for (all which were in lieu of an entry), notwithftanding 
the dilcent; much more therefore in the cafe of an ab- 
bot, who was not in as heir but by fucceffion ¥. 

Ir was faid, that the tenant 1n replevin fhould not plead 
hors de fon fee, becaufe he might, if he pleafed, difclaum ; 
and befides, the iffue of hors de fon fee would be peremptory 
for the Jord and hot for the tenant, which was unreafonable ’. 
It was likewife held, that hors de fon fre was a good plea 
in refcous*; but it was afterwards laid down not to be 
good either in icfcous or trefpafs, but the defendant fhould 
fhew of whom the tenure was, and then he might con~ 
clude iffint hors de fon fee; which was making % a plea 
of fpeczal nontenure, one of a very different fort from the 
original form of it, and that upon which all the above 
difcuffion arofe, The plea of fpecial nontenure was al- 
lowed in fome cafes where the genera] plea of nontenure 
‘was not, as in feire facigs®. 

A PeRsux on whom a claim was “made in a judicial Of difcLumes. 
proceeding, whether to recover a feignory or a tcnancy, 
might difclaim. ‘Thus the plaintiff in replevin might plead 
to the avowry, non tenent de eodem, Sc. fed eafdem acras 
terra de eodem tenere omnino deadvocat, et diflamat, Fc *, 
and in the like way might the tenant in a precipe quid rede 
dat, or any other writ which demanded the land, or a rent 
jflaing out of the land, difclam. The effect ofthis dit- 
claimer in all writs for recovery of land was, that the 
demandant might enter upon it and take poffeffion ; but 
in a replevm, the avowant inftead of entering was obliged 
to bring his writ of right fur difclaimer , the replevin not 
being an aétion fur the recovery of the land itfclf. In this 
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CHAP, XXIIL writ of nght, the demandant in his count ftatéd the whole 


eres prasad! 
HENRY Vi. 
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proceedings in the replevin, with the difclaimer, and then 
wenton, per quas quidem dif lamationem et difadvocationem 
accrevit jus, Sc. ad petendum, Ee. in dominice fuo ut de 
feed, ce. Et quid tale fit jus funm petit recognitionem 
fiert per magnum affifam, Se*. Tiras the replevin and 
difclaimer therein became the ground of the writ off right, 
which correfponds with the manner of proceeding ftated 
in the time of Henry I. from Bradton. 

Upon this fubject of difclaimer there was much nicety and 
refinement, which made it aconfiderable ttle in the fcience 
of pleading, efpecially when accompanied, as it fometimes 
was, with the plea of nontenure and joirtenancy, which 
will be, confidered prefently. If the dernandant might, 
enter upon the tenant difclaiming, it was nothing more 
than confiftent that the difclaimer fhould completely eftop 
him, if he brought his affife for fuch an entry. If the writ was 
brought againft two tenants, and one difclaimed, the whole 
tenancy refted in the other ; fo as upon his making default, 
the demandant had judgment to recover the -whole®: 
the fame if one of the tenants pleaded nontenure’. If a 
Jord paramount diftrained upon the tenant paravaile, and 
in replevin avowed upon him, he could not difclaim, be- 
caufe he did, in truth, hold of him, though per mediam; 
but he fhould ftate the fpecial matter’. None could dif- 
claim but thofe who were feifed in demefne*; and there- 
fore it was a good replication to a difclaimer in replevin, 
that he vas not tenant of the freehold at the time of the 
difclaimer!, for he who had nothing could forfeit no- 
thing. If the defendant in replevin juftified inftead of avow- 
ing, it was held, the plaintiff could not difclaim™; and 
the reafon of this difference feems to be, that, upon a 
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juftification, the defendant was not intitled to any return, CHAP XXUL 
As toa difclaimer in one action being pleaded to another eer 
adtion, there feemed to be a difference between aftions EDW. IW 
where damages were recoverable and where they were 

not. Thus in replevin, where the plaintiff pleaded that 

he had before difclaimed, it was over-ruled, and he was 

obligedsto plead his difclaimer again®. As a tenant might 

difclaim, fo likewife might a lord. Thus where a tenant 

by homage anceftral vouched his lord, and the lord had 

not received the homage, he might difclaim the feignory, 

and fo ouft the tenant of his warranty °. 


Tue plea of dif{claimer was an abatement of the writ, of nontenore, 
fo was that of nontenure and jointenancy. By the plea of 
Shontenure the tenant faid, quod ipfe tenementa gPadida, 
Ec. prafato W. F. reddere non poteft, quia dicit quad ipfe 
NON EST TENENS eorugdem tenementorum, ut de libero 
tenemento, nec fuit die impretationis brevis originalis pre~ 
diéti, &c, This was no plea in replevin as the former 
was, nor in nuper obiit, and fome other writs ; but it was 
good in all the writs for recovery of land, as well as in 
attaint, and in a feire facias. ‘This plea had a very dif- 
ferent effect from a difclaimer, as to the queftion of pro- 
perty contended for by the demandant; for fo far from be- 
ing intitled to enter, as upon a difclaimer, the demandant 
by this plea was often intirely difappointed of his remedy ; 
for if he could not find a perfon who was in fuch feifin of 
the land as to be a legal tenant to his writ, all judicial re- 
drefs was atan end. This effect of the plea of nontenure 
was probably the parent of feoffments in truft, and gave 
rife to thofe fraudulent practices which were meant to Be 
checked by the ftatutes of pernors of profits. Since thofe 
adls, it had been ufual for the demandant to reply to the 
plea of nontenure in maintenance of the writ, and flate 
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CHAP.XXIIL {uch matter as came within the provifions of thofe acts, 
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which if proved would make the tenant liable. 

Tue reply to nontenure, under thefe flatutes, was 
ufually this, or the like: That he himfelf was feifed till 
he was differfed by the faid tenant, who made a feoffment 
to perfons unknown, in order to defraud the deman- 
dant of his land; with an averment, that the tenang ever 
fince the diffeifin had taken the profits. In order that the 
tenant might not fly from the main point in the action, 
he was held down to traverfe the pernancy of the profits 
and not the feoffment?. 

Tue plea of jointenancy, namely, that the tenant was 
feifed of the land as jointenant with @. and not folely, was 
applied jo the fame purpofe of protecting a feoffinent that: 
had been fraudulently made ; and*it had been held, that 
this plea was within the equity of the flatutes, and there~ 
fore that the demandant might refly in maintenance of the 
writ, as in the former cafe?, Upon argument it was de~ 
termined, that to a plpa of difclaimer there could not be 
a fimilar reply, becaufe it was neither within the words or 
equity of the ftatutes': nor indeed, as we have before feen, 
was there any need of thefe ftatutes to affift the demandant 
in fuch a cafe; for he might immediately enter on the 
land. 

Ir the plea of jointenancy went only to part of the land 
in queftion, the demandant might get rid of that obftacle, 
by abridging, as it was called, his demand as to that, and 
going on for the remainder. Abridgement was an expedient 
that was allowed only in actions that were particularly 
circumftanced. Thus, in affife, where the writ was de 
&becro tenemente; in dower, where the writ was for the 
rationabilis des; in ward, where it was pro cuflodid terre et 
baredis; and in cafes fimilar to thefe, the demandant 
might abridge his plaint or demand, becaufe the writ 
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would ftill cpntinue to juftify the proceeding. But in pre CHAP. XXIT, 

cipe quad reddat, where a certain number of acres are deo —*enemmend 
A HENRY VE 

manded, no abrjdgement was allowed, becaufe the de- DW: IV. 

mandant by fo doing would falfify his own writ ; and where 

a writ was admitted to be falfe in part, it abated for the 

whole. And fo in affife de dibero tenementa in 4. and B, 

the plaintiff could not abridge in B. becaufe his writ would 

then be falfe*. So if it was pleaded that certain acres ex- 

tended into the manor of 4. the demandant could not 

abridge thofe acres*. An abridgement of the plaint might 

be made fo late as after the jury had been fworn, and were 

gone out toconfider of their verdict". Thus the deman- 

dant, if he thought his proofs not fufficient to maintain his 

plaint, was at liberty to abridge fuch part as appeared doubt- 

{, at any ftage of the proceedings, when it feepmed moft 
expedient or necetfary. 

Tue common replication to a juftification in trefpafs py fy sore 
was, de fon tort deme{ney or, as it was generally called, de derJar. 
injurid fud proprid, ‘This was either general or fpecial ; it 
was a denial that the defendant had fuch'caufeas he alledged 
tor duing the trefpafs, and it maintaincd that he did it of his 
own wrong. ‘The general replication was, gucad pr adic 
tum placitum praddi B.Sc. in barram flacttatum, dicit 
qued ipfe, Ec. precludi non debet, guia dictt quod, Fc, vi ct 
armis, Sc. de injurid fua propria et abfq; cauja, (Sc. in eo~ 
dem placito fuperius allegatd, &c. in ipfum A. tnfultum fe- 
cit, &c. If it was fpecial, it went cn with a traverfe of 
fome of the matter alledged in the bar ; as, ab/a; hoc, guid 
predifta acra terra cum pertinentis, Sc. prout predidius 
B. fuperiiis allegavit. The former concluded to the coun~ 
try, the latter with a paratus off verificare ; which indecd 
was the true reafon why it was necefliry that it fhould be 
afcertained when the one or the other was the proper repli- 
cation. 
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NorwirusTanpinc fome differences of opinian re 
fpecting this point, we find rules laid, down ‘for the go- 
yernment of pleaders. Thus, where the juftification refted 
wholly upon a matter of fat, there the'replication might 
be general ; but where it confifted of a matter of record or 
title, or authority of law, in fuch cafes it was required to 
be fpecial. If a theriff juftified ander a writ, the re- 
plication muft be fpecial; but if a perfon juftified yinder a 
fheriff’s warrant, this was only matter in pais, and the ge~ 
neral replication would do*. If a defendant pleadec free- 
hold in himfelf, the replication muft be “fpecial ; but if in 
another, and he juitified by the command of fuch freeholder, 
the replication might be general, becaufe in the latter cafe 
nothing was in iflue but the command, and not the free- 
hold’ 

Ir the juftification was for imprifonment under the war- 
rant of ajuflice of peace *, for apprehending the plaintiff 
in the attempt to commit a robbery *, or to burna houfe », 
or for apprehending one fufpected of felony ; to all thefe it 
was fuficienttoreply, deinjurid fud propria abfq, tali caufa. 
But if it was under an authority from the plaintiff himielf, 
as by alicence, a gift, a leafe, or the like; or, in many cafes, 
under the fanction of law, as to view wafte, going into a 
tavern for victuals, and the like‘; if a prefeription was 
alledged*; if he juftified for rent under a leafe to the 
plaintiff® ; in fuch cafes the general replication would not 
be fufficient, but he fhould traverfe the f{pecial matter of 
the bar, @b/¢; bec that he leafed, and the like; and fome- 
times he fhould make a title. 

Wuere two or more perfons were equally invefted with 
aright, as executors, parceners, and the like, and any of 
them declined engaging ina fuit that was thought neceflary 
to be brought, the courfe the others were to take was by 
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fammons and feverance. This might be done in any ftage CHAP XXHL 
of the proceedings, whether at the return of the writ, after Seaay yd 
iffue joined, at nifi prius, or at the day in bank, as the cafe EDW. Iv. 
might happen. As foon as eather of the plaintiffs made de- 
fault, the other prayed a fummons to be iflued again{t him, 
requiring him to carry on the fuit with the other plaintiff. 
This writ was called a fummons ad fequendum fimul ; aud if 
he didnot appear, there was an award, that the other plain- 
tiff might go on without him, the entry of all which 
upon the recordwas thus At mode cenit (one of the plains 
tifls) per attornatum uur, et prediccus (the other plain- 
nfl) quarto dee placit: folnatter exe its non pr frutus eff 
breve fuum prediiium ; ideo furamonilus eg ud fit bic in 
oftubis, Ee. ad fequendum verfus, Co jimul crn predré?oy 
isc. Oe. ad quem diem, Se. non vin t, Gi Ldegwon ejum 
eft quid pradiéius (the one phunutt) fequatur {lus fine 
ipfo (the other plainuff )*. Summo ws aud feverance lay in 
writs of ward, det'nue’ of charter , and other perional 
aétions of the fame kind, in debt, or acccunt by execu- 
tors , In attaintalfo, if it lay im the primary ation, andit 
lay in formedon, and other real writs5 but not in trefpafs, 
confpiracy, and other perfonal actiors founded upon torts : 
for in thefe, if an action was brouvlit.n the name of two, 
and one of them declined going on, they were bows pon- 
fuited 2. 

Tuere full remain many forms of pleading, of which 
we have not yet treated thefe cunti{t in the formal lan- 
guage and manner in which the fubfantial and effective 
partof a plea was ftaced. It was unpoffible that a fet form 
of expreffion could be defigned for «very matter that might 
become the fubyect of a declaration, or plea. But many 
modes and circumftances of property recurred fo often in 
judicial enquiries, as to obtain apt and ftated forms of de- 
{eription and allegation whch were eflablithed by long 
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CHAP, XXIII. ufage ; the experience of them having fhewn them prefe- 
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rable to all others. Thefe, therefore, were adhered to by 
pleaders ; and the nicety with which they were con- 
ceived, is a ftrong mark of the refinement and curtofity 
with which this part of our law was cultivated. To give 
fome idea of this, we fhall fele@ fucn fpecimens as feem 
moft likely to leave an impreffion on the reader. 

WHEN a defendant juitified a taking, as for tythes, he 
being parfon at the time of the trefpafs, this was held tobe 
ill pleaded ; becaufe he fhould fay, that he was parfon at the 
time of feverance, as well as at the time of the taking. So 
where a fheriff juftified an arreft under a capias, he ought 
to fay he was fheriff as well at the time of the arreft, as at 
the time of receiving the writ". In alledging a diffeifin, 
it was net fufficient to fay thathe was feifed ull fuch a one 
entered, and made the feoffment in queftion ; but he fhould 
fay he was feifed till differfed t by fuch a one, or till fuch a 
one intruded, for the word entry might be underftood of a 
lawful entry'. A perfon who claimed by tenant for life, 
tenant in tail, or the perfon of a church, or others, who 
were paiticular tenants, fhould aver the hfe of the particu- 
lar tenant in his pleading *. But in trefpafs where nothing 
was to be recovered but damages, there the plantiff in his 
replication need not avei the life of fuch paiticular tenant, 
especially where he alledged {ifin or poffeffion, for this 
proved the eftate to have continuance!. 

In a juftification under a warrant from the fheriff, the 
defendant ought to ftate he had returned it to the fheriff ; 
if not, he muft fhew the warrant itfelf™, Jf an eftate was 
made to two, and the heirs of one, the pleading fhould be 
thatthey were ferfed, / dicet, one in dominica fuoy ut de faeda, 
the other 1 dominico jue, ut de i:bero tenemento, exprefiing 
the difting eftates*. A tenant at will muft, in pleading, 
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fhew how he was tenant, whether by demife, as a copy- CHAP. XXILL, 
holder, by fufferance, or otherwife®. In declaring on 4 Tos VE 
judgment it was held, at one time, that the party pleading = LDW. IV. 
muft commence from the orivinal wrt, and go through the 

whole record’. So in pleading an outlawry, it was held not 

fufficient tofay procefs was continucd till outlawry, but every 

capias mutt be mentioned, and the whole record in cer- 

tain®. Yet afterwards it feems to have been agreed, thatin 

a plea of outlawry it was enough, if in the fume court, to 

begin at the eXigent ; and in all cafes of debt on a judg- 

ment, the declaration might commence at the judgment, 

or the original, at the option of the plainuff". A particu- 

lar ftatute matt be {pecially fet forth in pleading, the fame as 

a particular cuftom, otherwife the party could not aval 

himfelf of it, as of a,peneral ftatute *%. 

Noruine canbetter difplay the curious nicety with which 
pleadersattended tothis kcience, than the diftinction obferved 
between the forms of picading the fame thing under different 
circumftances, or in different parts of therecord. The reafon 
of fuch diftintions is not always apparent, nor is often given 
by the lawyers of thefe days. Itis not, however, to be fup- 
pofed they had none to give, or that thefe varicties inform 
were not, in 2 technical light, catremely api and neceflary. 
Of this the reader may judge from the follow ing {pecimetis, 

Or differences between declarations and pleas. It was 
Jaid down as a rule, that in a bar, and where a title was to 
be pleaded, it was not fufficient to fay that fuch a one 
made a leafe o: gift to the dcfendant, but it fhould 
be ftated that fuch a one was feiled, and being fo 
feifed, he made the leafe or gift; yet in a wit, or decla- 
ration, it was enough to fay that he made the lafe or gift, 
without fuggefting that he was feited'. “The jame if a 
feoffment or fue, cr releafe, or gtit-claim, was pleaded, 
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CHAP, XXIU. feifin muft be alledged in the feoffor, or conaforg atthe time 
HENRY Vi, of the feoffinent or fine, or releafe, or quit-claim made ; 


EDW. Iv. 


which was not at all neceflary in a writ of declaration ®. 

Ir was held, that if a deed was alledged in a count or 
avowry, where any thing was to be recovered, or a return 
had, then the place and county where the deed was made 
mutft be fhewn, on account of the venue ; and it would be 
a good plea to fay, mul tiel teu. But where a deed was 
pleaded in bar, and nothing was tobe recovered, there was 
no need to fhew the place and county where it was made. 
An avowry was confidered in the nature of a declaration, 
if a return was prayed, otherwife it was treated only as a 
plea in bar *. 

OF differences between pleas. If a man was under an, 
obligation to make a feoffment of 2 certain manor, and he 
pleaded that he had maae the feoffment, he fhould thew 
where the mano: was, becaufe, faid they, the feoffment could 
not be made except on the land. On the other hand, if 
he was bound to make a releafe, he need not fhew where 
the manor was’. If a man juftified by fpecial trle, as 
defcent, or feoffment, he was required to shew the quan- 
tity; as that the place contained fo many acres of land, and 
then he was to alledge his title; but if he only pleaded that 
the decus in guo was his freehold, there he need not fhew 
the quantity”. If aman pleaded a leafe for years, he was 
required to fhew the place in certain, but not foin a léafe 
for life; becaufe, faid they, this was taken to be conveyed 
by livery, which muft be on the land +. 

IN trefpafs, if a perfonjuftified under the command of'a 
ftranger, he was required to fhew the place where the com- 
mand was given; but if he juftifed as fervant under the 
command of a mafter, he need not fhew the place >. One 
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Who juitiged under a fale in market overt, need not fhew to CHAP. NEEL, 
whom the market belonged ; but it was required of a per- Sy 
fon who juftified by reafon of a leet, right of TDW 
» Tight of common, EDW. iy. 
and the like, to fhew to whom they belonged, becaufe the 
former went with the land, the latter not‘. When a re- 
cord was pleaded, the defendant was not to fay that the writ 
was returnable before Sir Fobn Prifot and his companions, 
jufti&s of the common bench, but that it was returnable 
before the juftices of the common bench, without naming 
them. Yet when the return of a fheriff was to be pleaded, 
there the plea fhould alledge thar 4. B. theriff return. 
ed the writ before Sir Fohn Prifot and others his compa- 
nions, juftices of the common bench 4. When a record of 
the court of king’s bench was pleaded, it muft thew where 
the court then fat; not {o of the common-ples§ becaufe 
that court was by Magna Charta to fit in a certain place ; 
but the other was con amyege ubi.ung, tunc fuerit in An- 
giia*. Similar to thefe were the differences refpecting the 
allegations of the fame facts in a declaration, in different 
ations Thus st was held, that in accompt, orin anavowry 
for an amercement in « court, it was not neceflary to thew 
the names of the prefentors; but that in debt for fuch an 
amercement, the names of the prefentors fhould be fpecially 
ftated!. 
{tr was not only in the wordmg, but likewrfe in the de. 
gree of perfpicunty and intelligence, that a difference was 
made between declarations and pleas, and between pleas of 
a differentkind. Tho’ certainty was one great object of 
the refinement in pleading, a difference was made between 
the degrees of certainty; and thefe gradations were ex 
prefled by terms that fufficiently indicate the fubtlety of the 
adiftin@ion, but perhaps do not mare it quite intclhgible. 
It was held, that pieas tothe writ, and other dilatory pleas, 
fhouid be good to every common intent, becaufe they were 
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CHAP. XXIII. to create delay; and fu if they might be taken two ways, 
bon eared they fhould be taken in that which was moft againft the 


EDW. Iv. 


Of demurrer. 


party pleading them: but it was fufficient for a plea in bar, 
if it was good to a common intent; a declaration was re- 
quired to be good to every intent®, Such were the quaint 
meafures of certainty laid down by the pleaders of thefe 
times. 


Ir the pleading was defective in any of the foregoing re- 
quifites, either of fubftance or form, the adverfe party 
might demur ; that is, according to the words of the entry, 
dicit quod ipfe ad praditium placttum predicti A. modo et 
forma fuperius placitatum neceffe non hacet, nec per legem 
teri ce tenetur refpordere, unde pro defectu fufficientis 1ef~ 
ponfionis pradiéii A. in hde parte petit judicium et damna 
Jud occafone tranfereffionis praedséta Jub adjuds-ari, Se.; or if 
the demurrer was to a declaration, dicit guod prediéta 
materia in narratione pradiétd contenta non ef? fuffictens in 
lege ad aftionem praditiam manutencndam, unde petit 
judicium, quod idem B. ab aftione pradi(la halendd pra- 
cludatur, &c*, Thus the conclufion of a demurrer vari- 
ed according as it belonged to the plaintiff or defendant in 
the action. 


In fome cafes they ufed to ftate fome fpecial matter, and 
then conclude with a demurrer, making the fpecial matter 
the caufe of the demurrer. This in many cafes was optional, 
but in others it was required. thus in a demarrer toa 
double plea, it was neceflary exprefsly to demur for the 
doublencfs; for fuch a plea might not be infufficient, 28 
the general form of demurrer always itated a plea to be; 
but inconvenient ouly, as part of it mizht be found for 
and pait againft the party pleading it '. 

IF an infufficient plea was not demurred to, but the adverfe 
party replied or rejoined, as the cafe might be, advantage 
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might fil be had of this defe&t, when the caufe ftood CHAP. Xam 
ready for judgment, by ftating fuch matter as a reafon why ona ae 
the judgment fhould be urre/fed; and if that occafion was = EDW, JV. 
Jet pafs, it would ftill remain fuch a blem#h as would 

make the judgment erroneous, and might therefore be 

difcuffed in @ writ of error. If fuch errors turned upon 

a point of law, the decifion in either of thefe flages was 
peremptory, but if they confifted in the form of pleading, 

they were called yesfarle., and might be fet nght, by the 

court taking upon it officially to amend the yeofasl, either by 

virtue of their authority at common law, or under the 

ftatutes that had been pafled for that purpofe, or, if they 

felt they had no fuch authority, by awarding the partics 

to fet it right themfelves by repleadimg. ‘Ihe learmng 

of yeofail and amendment, and of r.plader, cofiftituted an 

important appendage to the fcience of pleading, and de- 

ferves a proportionate eonfideration in the hiftory of this 

branch of our law. 


Tue beforementioned ftatutes ef amendment had of eofat and 
‘Jaiddown a tule, by which the judges-were to govern them- amendments, 
felves in the amendments they made in records! they 
were thereby authorized to amend what appeared to them to 
be mifprifions of the clerks. Asan auxiliary, and in fup- 
port of this, they had adopted two other confiderations 
which ufed to weigh with them in the amendments they 
made ; one was, whether there was any thing by which 
“they might be guided in their amendment , the other was, 
whether the amendment was propofed to be made in the 
fame term in which the jeofail happened, or ina fubfe- 
quent one. How far thete operatec, will be cen by review~ 
ing fome few decilions on this Subject. 
WHERE an original wnt was brought againft 7. WV. 
but the .apias and oiher procefs, including the exigent, 
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pitae. xoerr. were againft R. N. it was determined, over and over 


Y VI 
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again, that the capias and other procefs might be amend- 
ed', but not the exigent, becaufe then J. 1. would be 
outlawed, though he had never been.proclaimed . Where 
a juror was omided in the habeas corpora, and the other 
procefs, they would not allow the venire facias to be amend- 
ed; but all the procefs after the venire facias was held 
void", Yet where, on the return of the diftreis, three ju- 
rors, who were before returned, were omitted upon exa- 
smination of the fheriff and the jurors ; it appeared to be an 
omiffion of the fheriff, and they were really fummoned : 
this was amended as a mufprifion of the fheriff’s clerk, and 
fo within the ftatute. The fame where the theriff returned 
4, B. onthe venre, and ¥. B. onthe diftrefs; if 4 B. 
was really fummoned, it would be amended : fo of a return 
of oéfo tales, on a writ of decem tales, the writ fhould be 
returned to the fheriff to amend*.* But it was different if 
a tales was returned without manucaptors, for the manu~ 
captors fhould be found by the parties; and it was their 
mufprifion, and not that of the fhenfF?. 


THEse were mifprifions of the clerk, when there was 
already an exifting writ, which he ought to have purfued 
correctly in making out the procefs iffuing out of it. Le 
was otherwife with the original writ, which being the 
ground of the whole proceeding, and being drawn upon 
the information of the party himfelf, was not amendable 
by the judges; as if a writ run in the debet, ct detinet, 
where 1t fhould be in the detinet only; or if it was vi et 
armis, or in any other form that was not fo warranted by 
Jaw. Yet where a writ was grounded upon an obliga- 
tion or an indenture, then any variance between them 
was amendable, because it was the mifprifion of the clerk in 
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ghaneery, who ought to follow the fpecialtyin making out 
the writ'. But thefe amendments were not of courle; 
for it feems they ufed to fend for the clerk, and if it ap- 
peared upon examination of him, that he had the deed 
before him at the time, then the original was amendable, asa 
clear mifprifion of his* : and from hence it may be collected, 
that ofhould it have turned out that he had made the 
writ from falfe inftructiions, it would not have been amend 
ed in this, any more than in the common cafe, where a 
writ was made on the informaton of the party himfelf*, 
‘Thus, aga.n, if it appeared that the clerk was rightly in- 
formed, but, making a wrong conclufion, drew the writ 
wrong, this was amendable, as where a writ ftated the 
baron and feme to be tenants in tail, inftead of, the baron 
fingly’. It was under the idea of a clerical miftake, that 
falfe Latin in an original was amendable *. 

We have before feen, that the procefs iffuung trom an 
origihal might be amended, if there was any variance. 
again, if the entry on the roll varied from the orginal, it 
might be amended, as well at common law as by the fta- 
tute’. Some variations of the declaration from the writ 
might be amended. Thus, where the writ was arbores 
fucesdit cepit et afportavit, im the declaration fuccidit 
was left out”, and it was held a clerical mifprifion, and 
amendable by the ftatyte. on the fameidea it was laid 
down, that many things in the writ, if left out of the de- 
ilaration, might be amended*. But where a writ of 
‘annuity was for a fum of money, and the declaration was 
for a lefs fum it was held not umendable ; and then the 
court declared 1% to be no mifprifion of the clerk, but,the: 
aGt of the party, or his counfel®, It was a rule, that 
whatever was the aét of the party, or his counfel, could 


* 91Hen VI ~, 22 Hen VI. 43. iy 7 Hen. \ 1. 45. 
* ai Ed IV.2. 2 7 Hen VI 26. 
* 18 Ed, IV, 13 20 Ed IV 6 = 33 Hen VI. 2. 
* 35 Hen. VI ic, and 13 > 9 EQAV, ot. 
= x1 Hen. VE, 2. 


Hh 4 not 


Soa 


wey 


HISTORY OF THE 


(HAP. xXTI. not be amended. If a plea was pleaded, withou€ canclud. 


Hexny Vi. 
a AV, 


Of replealer. 


ing, et hoc parutns eff verificare, this was held a flip of the 
party or his counfel, and not amendable ¢. 

Some of thefe amendments might be made by the judges 
at any time, others could not be made aftet the term. _ 
‘Thus the judges could not in another term amend any 
default of their own in giying judgment® ; and they re~ 
fufed to amend adeclaration that varied from a writ, becaufe 
it was a declaration of a preceding term‘, which could 
not be amended but by the aflent of parties. In this refpe@, 
they made a diflincton between tie roll and recard. 
Thus it was laid down, that the record was during the 
term in the byeaft of tht juftices, and no. in the roll, 
which might be amended during ‘the term,’ but after the 
term the rofl became the actual record’. Jt was held, 
though the writ of if prius might be amended by the roll, 
that being the warrant for it®, yet the nifi prius record 
fhould not. This was in a cafe where the roil contained the 
words die brevis, and the record of nifi prius did not cona 
tain them, but the verdict was as if they were in’: thd 
reafon given for this was, becaufe the "juftices of nifé prius 
had no warrant for fuch a verdict, 

As amendments wholly applied to thofe defeéts which zrofs 
from the mifprifions of clerks, repleader was the remedy 
for thofe which were committed by the party himfelf, or his 
counfel. Thefe being fuch as he would be allowed to cor+ 
rect at the time, it he had declared “ jeofai/,” or, in other 
words, ‘ I have failed in my plea, and pray leave to plead 
“it over again,” any default whatfoever apparent upon 
the record, where the rules of pleading above laid down 
were violated by either party, might be made a reafon for 
a icpleader. for inftance, if to a plea of no award it 
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was repligd that there was, this was a jeofail, becaufe he CHAP. Xxay 


‘aught to fhew in certain what award was made, and where, 

and that it was the defendant’s fault in not performing it; 
~and a repleader was awarded’: the fame if a traverfe was 
wrong taken, an iffue mif-joined, a trial in a wrong county, 
in fhort, if there was any defect that would prevent the 
merits of the caufe fiom being tried and decided upon the 
then ftate of the pleadings. 

AREPLEADER might be awarded after :ffue joined ; and 
it was not untommon, when the jury were rcady to give 
their verdict, if any jeofail appeared, to difcharge them, 
and give rhe porties time to replead*. This was a fhort 
way of doing? fubftantial juftice,* and there are many 1n- 
ftances of it ‘S the reports of this time ; but it 1 probable, 
this was confined to the Middletca caufes, whi uted to be 
tried at the bar of the courts at Weftminiter , for it fhould 
feem, a judge at xift prrus would hardly interfere in quef- 
gions that were entircly foreign to the iflue to be tricd. As 
tepleader was awarded after an ifiue, fo, for the fame rcafon, 
was it after a demurrcr!. When a repleader was awarded, 
they always went back’ to the part of the record that was 
defective. “Thus, it the bar was good, and the 1 phic ition 
bad, they begun to 1eplead at the replication. {r the bar 
was bad, and the replication good, then they begun the re- 
pleader at the bar, and the plainusf was to reply d aovs™. 

SoME1IMES a vicious plea might be made good by the 
replication, and fo preclude the neceflity of a repleader , as 
where a releafe was pleadcd without naming a venue, if the 
plaintiff replied won cf fad?n n, this curcd the defect of the 


plea: in like manner a declaraticn might be made good by , 


the plea". As ajcofail might be cured by the fubfeqaent 
pleading, fo it might bya verdiét. “[hus a bad ifluc, asa 
negative pregnant, a double plea, and the like, if found by 
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CHAP. XX1UI. verdict for the party pleading it, was held to be cyréd; moé 
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fo, if found foi the adverfe party®. So if a reverfiones 
prayed to be received, and the demandant ccounterpleaded 
that he had nothing in the reverfion the day of the writ 
purehafed, it was a jeofail; for he fhould add, nor any time 
fince : yet if it was found in the affirmative for the prayor, 
it was cured by the verdict. otherwifc, if it had been found 
for the demandant in the negative; for then it might nave 
been, that he had the reverfion by defcent or purchafe pend-< 
ing the writ, tho’ he had not had it the day of the writ pur= 
chafed ; which would have clearly manifefted the jeofail °. 
Tue entry of an award of repleader might be as follows ; 
Poftea continuata inde proveffu, Se. Fc. Er ‘uper hoc vifis 
pramiffis, ét per juftitiarios hic plené intellect, fatis confaty 
quod praditl um placitum, in precclufionem aétionis predicle 
placitatum, minus fuff_iens 1% lege exiftit, et exttas inde Juba 
fiquens minus apti juncius, per quod diftum eff partibus pram 
aiétis, quod replacitent, videlicet, quod predidtus R. refpon-. 
deat ad narrationem pradittam, et quod prediftus 8. replicet, 
et quod predi€lus R. rejungat, quoufg, novum exitunt five 
novos eritus inde bene iunxerint, vei sn gudicium placitave- 
rot. Et preduins R. petit lientiam interloquend:, &-4, 
‘YHus have we laid before the reader fuch an account 
of the principal points in pleading as the nature of our 
hiftorical enquis y would allow. Pleading is a branch of 
our law that confifts of fo many unconnected particulars, 
“that itis lefscapable, perhaps, than any othef of being reduced 
to the compafs of an hiftorical narration. The curiofity. 
of pleaders in thefe reigns had made it fo complex, that it 
ealled for the moft laborious attention in the fudent, and 
the moft vigilant circumfpection in the prachcer. 
WueEn fo much anxiety was difcovcred in cultivating 
this branch of ftudy, it was impoflible almofi to avoid fome. 
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of the vaults which were before complained of in the law- CHAP. a, 
gers of Sdward the Third’s time. It cannot be denied that fee RY 
the pleadérs of thefe times gave into much refinement, EDW. x¥/ 
raifing debates about verbal formalities, as points of the 
greateft moment; and fuch was the humour of the age, 
that this captioufnefs was not difcountenanced by the bench. 
When the philofophy of the times was a war of words, it 
is not to be wondered that a learned profeffion fhould pay 
too great a regard to laborious trifles. The calamity has 
been, that after other branches of knowledge took a more 
liberal turn, the minutiz of pleading continued ftill to be 
refpected with a fort of religious ‘deference. 

Waitt we acknowledge ourfelvcs indebted to the prac- 
ticers of thcfe times for reducing to fame mecthad the plain 
and fenfible logrc of maintaimiag and defending a fuit ina 
legal form, it cannot but be lamented that they fuffered to 
creep into it, at the fame time, certain technical peculiari- 
aes, fo abftrufe and problematical as to give the fcience of 

‘ad pleading too much an air of myftcry. 


END OF THE THIRD VOLUMI. 
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